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OUR Royal Highneſs having 


: ane me Judge or Preſident of the 

High Court of Admiralty, I held it 
my duty (according to my poor abi- 
3 lity) to aſſert the juſt Juriſgiaion 


thereof, againſt thoſe undye encroach- 


ments and uſurpations, whereby rhe 
power of the Lord High Admiral hath 


: been heretofore, ah is at this preſent 


8 — 


rd Warden 


been graciouſly pleaſed to con- 


i 
| 
| 
| 
| 
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iv Er II TLE DzpicarTory. 
ſtraightned, in deciſion of matters, 
relating to Maritime affairs; where- 
fore having ſome time lhee i in thoſe 
fd and diſtracted times, beſtowed 
ſome labour in ſearching and peruſing 


ſuch of the Records of our own, as 


well as Foreign Nations as I could 


meet with, wherein the juſt extent of 


the Admiral 8 Juriſdiction i is ſufficient- 


| 17 and undeniably evidenced, to = 255 


con- 
troverſies about Maritime affairs, ac- 


with the neceſſity of deciding 


cording to the ancient dea cuſtoms, and 


the reaſon and directions of the Civil 


and Maritime Laws, I held it no leſs my 


duty to recollect the ſaid Papers, ala 
reduce them into ſome method for the 
| clearing thoſe objections which hither- 
to have been and ſtill are made uſe of, ; 
either againſt the antiquity or extent 
of the Lord High Admiral's Jurif- 
dition in Maritime cauſes, or againft 
the deciſion of them by the ancietit 
Sea cuſtoms, and the rules of the Ci- 
vil Law: And as I have obſerved this 


Nation PHE happily flouriſhed a long 


time 


—_—_ . 
> 5 
4608 
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time, under that happy Government 
of all Land Affairs by it's municipal 
Laws, practiſed in the Common Law 
Courts; ſo hath it no leſs proſpered 
and deln enriched in it's Navies, 
Trade and Commerce under that ex- 
act Government which hath ordered 
and guided all Maritime buſineſſes and 
3 Sea affairs, by the Civil and Maritime 
Laus and Cuſtoms (correſponding, a- 
greeing, and according with the Laws 
of Foreign Nations, being ſuitable to 
the nature and negotiations. of the 
people that are ſubject to them) exer- 
ciſed and practiſed in the High Court 
of Admiralty: The deſign therefore 
that I propound to myſelf i in the pub- 
liching this Treatiſe is, to ſhew how 

neceſſary and fitting it is, that the 

power and juriſdiction of this Court 
ſhould be no longer ſubject to ſuch x 
interruptions ; ; and how expedient it 
now is, that the rights and privileges. 
of the ſame, ſhould be obſerved and 
! kept, and the Laws and: ancient Cuſ- 
F toms thereof, whereby all Commerce 
== a 3 0 and 


vi EplsrLE DzDICaToRY, 9 
and N Navigation is upheld, -thould be 3 
i preciſely and ſtrictly preſerved and 2 
[| maintained: That all which may ap- 
pear,” have ſet Pen the 7 1 
7 Of Admiral's Ju Juriſdicti 
Vn glaud, by ancient Records of the 9 
Tower: 8 the juriſdiction itſelf, and 
the extent thereof, as alſo the neceſſiy 4 
and neceſſary uſe of it in divers reſpects. 
In all-which I have ende red nei- 
ther to eclipſe the ar Sports, or 
leaſt right of the Municipal Laws of 
this en nor in any ſort to detraccet 
from the renown of the reverend and 
learned Profeſſors thereof, but hope I | 
have manifeſted that the une of 
both Juriſdictions, and reſtraining each 
of them to its proper limits and con- 
fines; will be more advantageous to this 
: kingdom and the inhabitants thereof, 
than the ſuffering either of them to 
ſwallow up or devour the other. Be 
pleaſed therefore to receive this unpo- 
liſhed work from the hand of your Ser- 
vant as the ſame is dedicated unto. the | 
protection of your Royal Self.” ö 
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"of the 1,gth of N. II. cap. 3. to prove the 
| Contratts made at land concerning Maritime Af- 
fairs, are not cognoſeible in tbe Admiralty 
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Cr. at divers and ſeveral of the WL 
dbx the Titles ſelefed out of the 1% of the U 7 
_Eaw by Peckins for determination 1 Maritime 
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IN TRODUC TION. 


LTHOUGHrthe oil-ofthisKingiow 
of England, wherein we are ſo happily 
and in ſo plentiful a manner planted and ſet= 
tled, be fo bleſſed with all forts of Fruits, that. 

it hath been accounted and eſteemed as the ye. 
ry ſeat of the Goddeſs of Fruit: Qzod folum 
eus ab omni frugum genere ita beaturi, ut Cereris 
Jedem fitſſe dixerit Orpheus: And been it a8 it 
were the Barn and Storehouſe of victual and 
proviſion for the Weſtern Empire; Ocriuemulis 
Inperii qua borreum et cella penuaria ' fuerit; 
and doth abound with an innumerable multi- 
tude of tame and profitable Cattle, flowing 
with milk, and full freighted, and laden with 
Wools, that it ſeemeth not to noel] che hep 
of any other Countreys or Colonies, nor ty = 
of their Commodities: Vet let us withal con- 
ſcder how requiſite and neceſſary the mutual 
'Coireſpoigdencyy" Clminerct” ual Tes 


xiv InTRODUCTION. 
been, and is, for the exchange of ſuch Goods 


ſo plentiful a manner, and may well ſpare, and 
others want, for thoſe which thoſe others a- 


| ſpare and this wanteth ; and what plenty, ſtore, 
1 and encreaſe bath ariſen, and doth ariſe 1 — 
crew to all, and how much they. have care oma 
[| | erat as A HO AGt 10. 110 08Y 
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| ; "Nod it is not unknown, what ſuccour and 
ll relief this Nation, though ſo plentiful, hath. 
| oftentimes had and received from foreign Na- 

tions, by the importing even of ſuch Com- 
modities as this Nation hath at other times 
abounded withal, and doth generally i in a moſt 


ri 


plentiful, | manner abound : And the like ſuc. 


115117 


tine doubt other N ations have. received 
from hence, and one from another. Henge 


lakia, mercium commutatio victus cauſa inventa 
uit; this Commerce and Trade of exchanging 
Commodities for Commodities was invented 
for man's livelihood : diverſas igi tur Sauter 
-commercio ita miſcuit ut quod genitum eſſet uſe 
:guam, id apud omnes gentes natum eſſe videretur 

l 8 therefore hath ſo mingled divers 
I i Nations 
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and Commodities as this aboundeth withal in 


pound withal in as plentiful a manner, and may 


it is that Pliny ſalth, TWEANBYHR & ANe9} 7 
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vi ce of war in the time of war; and thoſe 


InTaoDUCTION. — 


Nate one with another, that whatſoever is 
| begotten any where ſhould ſeem to be brought 
forth yy where. 


Add it is ; moſt of al to bis zonfidered, af 


this Correſpondency, Commerce, and Trade, 
| ſhould not be upheld, maintained, and con- 


tinued, how the Shipping, Navage, and Na- 


vigation of this Kingdom (the wooden Walls 
thereof) ſhould be ſuſtained, fince the benefit 
and profit raiſed and gained by ſuch Commerce 


# £5 2 


2 and Trade, is the only incitement and encou- 
: ragement to Merchants and Owners of Ships 
to build them, and unto all Maſters of Ships, 
Pilots, and other Mariners to fail, ſerve, and 
be employed in them, and to others to dai 


themſelves to that courſe of life, to be traitied 


and brought up therein, for the obtaining of 
"nan; knowled; de, 15 been ay os yur 


£104 NA * Nn 


0 3 we 10 wen be ür that if this 


fit ſhould” ceaſe,” few or f no Ships at all 
very be built by private Men in the time of 
peace, and but few by the public for'the ſer- 


bunt in the time LF fence" bene Lyne. 
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walls and. rot, their Tackle and Furniture 4 


decayed and waſted, their Captains, Com- 


manders and Mariners unaccuſtomed to the 


ſeas and navigation, or elſe unſkilful and unex- 


perienced in ſea affairs, by which means this 
Nation would lie open to the violence of other 


Nations who envy it's proſ perity. 


If then the loſs or 1 of the 


Trade, Traffie, and Commerce of this King- 
dom with other Kingdoms, Nations and Com- 


monwealths, may prove fo dangerous, how 


neceſſary will it be to keep and preſerve the 


Laws of Nations Civil and Maritime, the ve- 


ry. Laws of Traffic, Commerce and Trade, 

hereby the ſame (with all requiſites thereunto 
appertaining) are upheld and maintained com- 
pleat and perfect, which is a point I muſt leave 
to be conſidered by my loving Friends the 

Merchants of England, Owners of Ships and 
Veſſels, and Sea- trading men, that will ſpare 
f — 0 much time as to read, over. this 181 
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Maritime Dicæologie; 
SEA-JURISDICTION. 


. "od A — —— r - : a 3 5 . 


The Antiquity of the Adiniralty in England ſet 
forth jo far as to prove the ſame to have been 
' ſettled and. continued in and before Edward 
the Third's time, to whoſe time the Statute of 
of the 13 of Ric. 2. referreth, argued from 
the Antiquity of the High-Officers that exer- 
ciſed that Furiſdittion in thoſe times, and 
from their Grants and Patents. 5 
IO R. the Antiquity of the Admiralty ſome 
F have been of opinion, that it had its riſe, 
23 and received its firſt beginning but in Ed. 
42 ward the Third's time; but from whence 
this opinion ſhould ariſe, or what ſhould beget the 
the fame, I know not, unleſs its exceeding Flour- 
iſhing at that time ſet a greater mark upon it, than 
all its proceedings and employments for a long 


time before had done. 


Some have derived its original from Edward 
the Third, upon this ground, that he in the 4975 
year of his Reign, cauſed an Inquiſition to be tak - 
en at Quinberougb, by perſons which he cauſed to 
be called from feveral maritime Parts of this 


2 The Maritime DW#ologie, 


Land thither, to conſider of and agree upon ſuch 


articles, as ſhould be neceſſary and fit for the En- 


quiry, and making preſentment of all ſuch crimes. 


and offences as ſhould be committed upon the Seas, 
or upon any Port, Harbour, Haven, or Creek of 


the Sea, conceiving that thereupon the Admiralty 


Court was then ſet up, and not before. 


To take away this laſt conceipt in the firſt place, 


and remove this opinion, I ſhall from ty 49th 


year of Edward the Third, look backwards unto 
what was done 1n all his time, and then by degrees 


derive its original far further upwards, by ſo 
many Admirals Patents, and Records of the Tow- 
er (which I have ſeen and peruſed) as ſhall only 
ſerve to ſet forth, and prove 2 continued ſettle- 


ment of that Juriſdiction all his time, and from 


many years before, without endeavouring a perfect 
Catalogue of all ſuch Admirals upwards, as I 
find amongſt thoſe Records mentioned, and fer 
forth, it making little to my intent, or purpoſe, 
more than to enlarge that which I ſtudy to be brief 
in. 

But he that will be curious therein, may find as 
well thoſe that were both in and before Edward the 


Third's time briefly ſet down in Sir Henry Spelman s 


Gloſſary under the title ADMIRAL, pag. 16. as 
as thoſe that have been from the ſaid Edward the 
Third's time unto the 1675 year of King James, 
from which time the reſt that have been ſince conſ- 


tituted, are eaſily collected. Thoſe then which Z 


ſerve to my purpoſe are theſe, 


> I find that before the 49th of Std the 


Third, a Patent of that Office of Admiral 
granted to Guy de . ad partes Occidentales, 
anno 45 Ed. 3. 


: Spelm. gloſſ. ks ADMIRAL. p. 16. b Rot. Ann. 44. 
Ea. 3. 1. part. * I. Feb 
And 
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Or, Sea-Furi/dittion. 

© And another to John Nevill ad partes Bo- 

reales, anno 44 Ed. 3. 1 
And another to Jobn Nevill and Guy de Bryen- 
ne then Knights the ſame year, both joyned toge- 

ther in one Patent. 1 
And another to Robert de Abton ad partes Oc- 
cCildentales, anno 43 Ed. 3. 
And another to Nich. Tamworth ad partes 

Boreales, anno eodem. CC 
And another to Ralph Spingevel for the keep- 
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which patent ic will plainly appear, that the Office 
of the Admiral was then accounted an ancient Of- 
fice, and had an ancient, different, and diſtinct 
Juriſdiction from the Municipal Laws of the Land. 
The Patent in the Tower Roll is thus ſet forth 1 
Rex univerſis et ſingulis Vicecomitibus, Majoribus, 
= Balivis, Miniſtris, Dominis, Magiſtratibus, et Ma- 
rinariis navium ac aliis fidelibus ſuis, tam infrg 
= ibertates, quam extra, ad quos, Wc. Salutem. Sci- 
3 Aatis quod nos de circumſpectione et fidelitate dilecti et 
 fidelis noſtri Roberti de Herle plenius confidentes, 
cConſtituimus ipſum Admirallum noſtrum onnium flota- 
= rum navium Auſtralium, Borealium, & Occidenta- 
lum, quamdiu nobis placuerit, Dantes ei plenam 
tenore præſentium poteſtatem, audiendi querelas am- 
nium et ſingulorum de hits qua” officium Agmirallt 
tangunt, & cognoſcendi in cauſis maritimis, & ju- 
Aiiam faciendi, et exceſſus corrigendi, et Delinguen- 
Rot. Ann. 44 Ed. 3 parte paten. d Rot. Ann. eodem 
& eadem parte pate. Rot. Ann. 43 Ed. 3. 1. parte 
paten. m. 115. f Rot. Ann 38. Ed. 3. 1. part. pat. 10. 
m. 3. 4 8 Rat, Ann. 1 Ed. 3. 1. part. pat. m. 32. 


ies 


4 The Maritime Dicœologie; 
tes juxta eorum demerita caſtigandi, puniendi, in- 
carcerandi, et incarceratos qui deliberandi fuerint, 
deliberandi, et omnia alia que ad oficium Admiralli 
pertinent faciendi, et ad alios, quos ad hoc idoneos 
noverit, quoties idem Robertus vacare non poterit, 
ad omnia præmiſſa, et ſingula faciendum loco ſuo 
ſubſtituendum et deputandum, prout ei melius vide- 
Bitur expedire; et ideo vobis mandamus, quod eidem 
Roberto, et ejus deputato in premiſſis omnibus et 
fingulis faciendis, et exequendis, intendentes ſitts, et 
reſpondentes, quotiens, et prout idem Robertus vel 
ejus deputati vobis vel alicui veſtrum fecerint, vel 
fecerit ex parte noſtra'; in cujus Sc. T. R. aqud 
Weſtmonaſteriumn. . 
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i per ipſum Regem 26 die Jan. 
h Now amongſt thoſe that have been of opini- 
on that the Juriſdiftion of the Admiralty had its 
beginning in Edward the Third's time, I find Mr. 
 'Lambard to be one, who in his Archæon. ſaith, that 
he thinketh that the deciſion of maritime cauſes 
was not put out of the King's Houſe, and commit- 
ted over unto the Admiral, until the time of Ed. 
ward the Third; and his reaſon is, for that (as he 
faith) he never heard mention of it before the ſecond 8 
year of Ricbard the Second, who in his 1 35h year 

made a Statute to reſtrain the Admiralty from 
meddling any further than it uſed to do in the time 
of his Grandfather Edward the Third; where ge 
heard mention of it in the ſecond Year of Rich- 

ard the ſecond he mentioneth not. » 

But he muſt give me leave, (who by this Re. Þ 

cord laſt mentioned, and by divers others have | 
found mention made of it before ſach time as he 
heard mention of it, and for divers other reaſons) 
-to believe this Court to be far more ancient than 
he thought it to be. 


k Lambard Archaion. tit. ADMIRAL, p. 42. 


For 


Or, — 5 85 


For if * Record be well obſerved, it will 
plainly appear that the Office of the Admiralty. 
was an ancient Office at the time of the Grant, 

which may eaſily be gathered out of theſe words: 
2 Dantes ei plenam tenore præſentium poteſtatem au- 
diendi querelas omnium & ſingulorum de biis que: 
 officium Admiralli tangunt, Sc. and likewiſe out of 

theſe, & omnia alia que ad officium Admiralli per- 

tinent, Sc. from whence it appeareth that there 

was then a known Office of the Admiral, not then 

lately inſtituted and ordained. And it will more 
3 plainly appear, if we look further back to the 
Grants and Patents made unto others throughout 
this King's Reign and other Kings Reigns before 
him, which being deduced out of the Tower Re- 
_ cords, will ſhew this Office and Place to be of a far 

greater Antiquity : I ſhall therefore ſteer my courſe 
by degrees backwards towards the confines of the 
Antiquity of this Juriſdiction, although hopeleſs to 
arrive there; yet I ſhall go as far by the antient 
| Records as will ſerve for my purpoſe. 

i Next before this Robertus de Herle, John de 
 Bello-Campo frater Tho. de Bello- Campo, Cum. 
Warwicenſis, Eques prime fundationis ordinis Pe- 
riſcelidis conſtitutus fuit Admirallus ad partes tam 
Boreales quam Occidentales Angliæ, 10 Julii anno 
34 Ed. 3. qui fuit eodem tempore Dom, G ardianus 
_ quinque Portuum, conſtabularius Turris Lond. & 
Caſtri Dover, & obiit in poſſeſſione dictorum mune- 
rum 2 Decembris eodem anno. 

* Robertus Morley, Baro de Hengham confli- 
 tutus fuit Admirallus ad So Boreales 5 Marti, 
anno 29 Ed. 3. & Johan. de Bello-Campo Ffuit 
eodem tempore Admirallus ad partes Occidentales, qu 
eandem dignitatem obtinuit anno 24. Ed. OR 


Net. . 4 Ed. 3. ; k Rot. an. 29 Ed. 3. 
s = -- + "Wwe 
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1 Wiliel. de Bohun Comes Northampt. conſtitu- 
tutus fuit Admirallus ad partes Boreales 8 Marti! 
anno 25 Fd. 3. & todem tempore Hen. Dux Lan- 
caſt. nee fuit Admirallus ad partes Occiden- 
tales, & proximo ſequente anno in ejus loco Tho. de 

Bello-Campo Comes Warwicenſis. THE 

m Robertus de Ufford Comes Suffolciæ, quum 

conftitutus fuiſſet Admirallus ad partes Boreales 8 
 Maii, anno 18 Ed, 3. continuatus fuit Admirallus 3 

23 Feb. anno 20 Ed. 3. & Rich. fl. Alani Comes 

Arund. qui conſtitutus fuiſſet Admirallus ad partes J 
Occidentales 23 Feb. anno 19 Ed. 3. continuatus 
fuit Admirallus 23 Feb. anno 28 Ed. 3. : 

u Robertus Morley Baro de Hengham fuit Ad- 

mirallus ad partes Boreales in anno 13 Ed. 3. & 

in anno 16 ejuſdem Regis per literas patentes conſti- 
tutus Capitaneus, & Admirallus fingulorum por- 
tunm,C& locorum per coſtram Maris verſus partes Bo- 

Feales quamdiu Ec. T. R. apud Eltham 3 Aprilis. 
Et Johannes de monte Gomeri eodem tempore 
onftitutus fuit Capitaneus, & Admirallus, &c. tam 

wingque portuum, quam aliorum portuum, & loco 
rum per coftram maris verſus partes Occidentales, 
guamdir, Sc. T. R. apud Eltham 3 Aprilis. 
* Walterus de Manney in anno 11 Ed. 3. fuit 

Admirallus ad partes Boreales, ut conſtat, quod eo- 

dem anno idem Walter. Manney tam nuper conſtitu- 

tus Capitaneus & Admirallus, Fc. Hugonem Ve- 

nables, & Michaelem Chylde conjunktim & divi- 
im loco ſuo deputavit Sc. & Rex ibi confirmavit 
T. R. apud Weſton. 5 Sept. 5 | 95 : 
Et eodem anno Barthol. de Burgherſh fuit Capi. 
taneus & Admirallus ad partes Occidentales. 
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1 Johannes Normi ico conſtitutus fuit Capitaneus 
e Admirallus omnium portuum & locorum, &c. 
verſus partes Boreales, 2 Jan, anno 8 Ed. 3. Et Ro- 
gerus de Hengham conſtitutus fuit Canitaneus &. 
 Admirallus, &c. tam Quingue portuum, quam alio- 
rum portuum & lecorum, Oc. 

' 4 And in the firſt Year of the ſame King's 
| Johannes Parbroun conſtitutus fuit Capitaneus & 
F Sc. verſus partes Boreales, per ipſum 
| Regem & Confilium 21 Aprilis. 
"4 Wares de Valoniis verſus partes Occidentales 
eodem die. 
And theſe are thoſe Admirals, but not thoſe 
only (as will hereafter appear) to whoſe office and 
power the Parent of Robert de Herle of the 35 of 
Edward the Third, relateth in the Dantes ei ple- 
nam tenore preſentium poteſtatem audiendi querelas 
omnium & ſingulorum de hits que officium Admiralli 
tangunt, & cognoſcendi in cauſis maritimis, & ju- 
ſtitiam faciendi, Sc. & omnia alia que ad officium 
Admiralli pertinent faciendi, &c. Prout in dittis 
literis. 
r Theſe had their Patents from the ſame Kin 5 
as appeareth by their Patents themſelves in t 
Tower Rolls: Rex omnibus ad quos, Sc. ſalutem : 
Sciatis quod nos de fidelitate 2 & circumſpe- 
Hione providd diletti & fidelis noſtri Rogeri de 
Hengham plenariè confidentes, conſtituimus ipfum 
Rogerum Capitaneum & Admirallum, &c. © 
And ſo had the laſt mention'd, conſtituted in 
the firſt Year of his Reign: Rex omnibus ad guss, 
Fc. ſalutem. Sciatis quod nos de circumſpectione & 
Fdelitate dilecti nobis Johannis Parbroun configentes 


r Rot. an. 8 Ed. 3. 2 part. pat. m. 5. 9 Rot. an, 1 Bd. 
3. 2 part. paten. m. 23. * Rot. an. 7 Ed. F 7 2 part. paten. 
1 Rot. an. 1 Ed. 3. 2 part. paten. m. 23. | 
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conftituimus ipſum Capitaneum & Aamirallum, &c. 
T. R. apud Rockſborough 2 die Jan. 

And by the ſame Patents they have poteſtatem 
tabirand;, puniendi &c. prout juſtum fuerit & bac- 
tenus conſuevit, &c. in cujus, Sc. T. R. apud 


Stanford 2 1 Aprilis, & mandatum . anni S 


fingulis, Sc. 

Now to remove the firſt opinion, it is plain 
hereby that this Office of the Admiral had not its 
beginning in Edward the Third's time, the Pa- 


tents themſelves all of them, as well theſe of the 


firſt year as the other, determining the Power 


thereby granted with prout juſtum fuerit, & hatte- 
nus fieri conſuevit : ſo that it plainly appeareth by 
the words Hactenus conſuevit, that this had been a 


ſettled Office before the granting of this very Pa- 
tent in the firſt year of Edward the Third: nor 
was this, and thoſe of his time the firſt Patents 


that determined the Admirals power, with a 


Prout juſtum fuerit, & hafenus fieri conſuevit. 

For in the 20th year of Edward the Second J 
find Robertus Leybourne conſtitutus fuit Admirallus 
verſus partes Boreales: Et Nicholaus Kyrel verſus 
partes Occidentales anno 19 Ed. 2. both which Pa- 
tents conclude with the ſame words ; Prout Jufrum 


fuerit, & haftenus fieri conſuevit. _ | 
In the 15th year of the ſame King's Reign 


Robertus Leybourne conſtitutus fuit Admirallus na- 


vium Regis ſuper mari Occidentali, & Robertus 


Battalius, (alias Batallus) de ſingulis portibus mrs 
Auſtrum. 


Then do I find ſome ſtyled Admirals, and 


others * and conſtituted by other titles. 


1 part. paten. m. 12. 


= 


Rot. an. 20 Ed. 2. paten. m. 15. Rot. an. 19 Ed. 3. 
| Rot. claul. 15 Ed. 2. pat. 
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* As Jobn Athy ſtyled by the title of Capita- 
neus Navigii, in the roth year of Edward the 
Second. 

Et Nich. Kirel conſitutus uit Admirallus Se. 
verſus partes Occidentales. | 
And in the 35th year of Edward the Firſt, 
viz. Symo de Monte acuto afſignatus fuit C 1 
neus & Gubernator Flote, Navium, c. 

2 And in the year next preceding, viz. in the 
four and thirtieth year of Zdward the Firſt, Ger- 
vaſius Alard conſtitutus fuit Capitaneus & Admi- 
rallus Flote, Navium, Quinque Portuum, & alio- 
rum Portuum @ portu Dover per Caſtram maris ver- 
ſus partes Occidentales, uſque in Cornu blam, algur 
totius Comitatus Cornubiæ. | | 
And Edwardus Charles verſus partes Boreales 
uſque ad villam de Berwick ſuper Tweed, & gjuf- 
dem ville. 
Johannes Bottetort conſtitutus fait Cuſos regis 
portuum maritimorum verſus partes Boreales. 
' Willielmus Leybourne conſtitulus Capitaneus 
marinariorum, &c. Idem ee uit Admi- 
rallus Angliz. | 
© Now though Mr. Land did think the 68. 
ciſion of Maritime cauſes was not put out of the 
King's Houſe until Edward the Third's time, be- 
cauſe (as he ſaith) he found no mention of an Ad- 
miral before Richard the Second's time; yet doth 
it plainly appear by the beforementioned Patents, 
that there were ſeveral Admirals, even up unto 
the three and twentieth year of Edward the Firſt. 
Tan ſome of them went without Wine title, 


x Rot. an. 10 Ed. 4. 1 part. pat. 1 m. 22. Rbt. an an. 35 Ed. 
I. pat. m. 38. Rot. an. 34 Ed: 1. pat. m. 21. 2 Rot. 
an. 25 Ed. 1. 1 part. pat. m. 9. D Rot. an. 25 Ed. 1. 
clauf. endorſ. m. 18. © Rot. pat. 23 Ed. 1, 2 part. pat. 
Lamb. Archaion. tit. ApMIRal, paß. 42. 
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yet had they the ſame Office, and the ſame 
power, which together with the prout bactenus 
conſuevit, wherewith the beforementioned Ad- 
mirals Patents are terminated and concluded, hath 
guided me further backwards, and led me to 
many others of more ancient times, that have ex- 
erciſed that Office under divers other titles, which 
bear the ſame ſignification, though not the ſame 
appellation ; nor do theſe former titles (in my 
judgment) ſeem to carry any leſs power and au- 
thority under them, than doth the title of Admi- 
ral, or Capitaneus & Admirallus; but ſeem ra- 
ther to have conveyed unto the Admirals ſo ſtyled, 
which have ſucceeded in that Office, ſuch power 
2 authority as they have ſince exerciſed and 
uſed. n IT 
And here I ſhall ſet forth the Parties that for- 
merly bore this Office, and by what names and 
titles they bore the fame, before the title of Ad- 
miral was added thereunto. 8 ä 
-- © In the two and twentieth year of the ſaid 
King Edward the Firſt's Reign, Millieimus Ley- 
bourne conſtitutus fuit Capitaneus nautarum & ma- 
rinellorum, Quinque portuum & membrorum eorun- 
dem. Et ſimiliter Jeſemuch Bayon Hiberniæ, 
Walliæ, & omnium aliorum portuum & locorum 
in quibus naves & Battalli applicant infra regnum 
G poteftatem Regis, c. atteſted by the King at 
Weſtminſter the ſeventh of une. . 
In the 48th year of Henry the Third, Tho. de 
Moleton conſtitutus fuit Cuſtos maris, portuum ma- 
ritimorum & maritimarum partium: And in the 
ſame Patent, the Barons and Bayliffs of the Cinque- 
Ports, and all others of or belonging unto the Ma- 


4 Rot. Vaſcoyn. an. 22 Ed. 1. m. 8. Kot. an. 48 . 
n 3. ä 5 
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ritime parts, are commanded to be attending, aid 
ing and aſſiſting unto the ſaid Tho. tanguam cuſtodi 
maris, & maritimarum partium ; atteſted by 158 
King at Canterbury. 

f In the 19th year of the ſame King's reign 
Hammon de Creve wor, & Wolleraudus Tutonick ba- 
Buerunt cuſtodiam Quinque portuum, cum caſtrd maris 
à portu de Haſtings ufque ad portum de la-Pool, 

c. And their Patent is atteſted by the King at 
Canterbury the 1oth of February. 

s In the gth year of his reign Richardus Angil- 

lan conſtitutus fuit Caſtos marinæ reg. Norfolciæ, 
Suffolciæ, cum omnibus pertinentiis ſuis: ſe. Ere- 
well, Grefore, Dunwitch, Gernemouth, and Lynne. 
And the King in their Patents doth command all 
men belonging unto theſe Coaſts, to be attendant 
and obedient unto them in all things thereunto be- 
longing. The Patent runneth in theſe general 
words: Rex omnibus de coftra maris Norfolciz & 
Suffolciæ, ſalutem: Sciatis quod conceſſimus R ichardo 
Aguillan marinam noſtram Norffolciæ & Suffolciæ, 
cum omnibus pertinentiis ſuis: fe. Erewell, Ore- 
ford, Dunwich, Gernmouth, & Linn, Cuſtodiend. 
grandi nobis placuerit; > & ideo vobis mandamus 
gqudd ei in omnibus, que ad diam marinam perti- 
nent, intendentes fitts & IE T. R. apud 
Weſtmonaſt. 3 die Octobris. 

n In the fame year commiſit Johanni filio. Ro- 
berti & Ohoeli de Inſulũ, partes & marinam Com. 
Northumbriæ cuſtodiend. quamdiu Domino Regi pla- 
cuerit; & mandatum eſt Vicecomiti Northumbriæ, 
quod proclamari faciat per totam Ballivam ſuam, 
quod omnes eis in omnibus que ad predifias partes 
& marinam pertinent, intendentes ſint, & repon- 
dentes. T. R. 26 Aprilis. 
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i In his eighth year commiſit Johanni de Baoſis 
marinam ſuam de Cornub. & Devon, cuſtodiend. 
quamdiu ei placuerit. Et mandatum eſt omnibus per co- 

tram maris, Cornub. & Devon. quod ei in omnibus. 
que ad marinam illam pertinent intendentes ſint, & re- 
fpondentes. T. R. apud Lond. 7 die Septembris. 

k Fodem modo ſcribitur omnibus de coſtra Dor- 
ceſt. pro Radulpho de Germam, qui illarum par- 
trum marinam babuit. „ 
I Richardus de Lucy dicitur habuiſſe marinam 
Angliæ 29 Auguſti. . 
So that it appeareth that thoſe that bore this 
Office of the Admiral, before that title was uſed, 

were ſometimes called Capitanei Nævigii, in reſ- 
ct of the great power they had over all manner 
of Shipping: for ax, navigium, with the French, 
Toute forte de navire; with the Italian, navilo, 
vaſſello; with the German, ein jede gattung eines 
febiffs ; with the Spaniard, nave del navio, is 
omne genus navium quo navigamus, what ſort 
of ſhip ſoever wherewith we fail. Navigium 
eſt genus continens naves, rates, & cateras ſpecies 
quibus ad navigationem utimur, faith Spieg. And 
thus ſhall we find the word uſed: whereſoever we 
read it: Jamque qui edificare velint Fabros & Ar. 
chitefios advocent ;, Qui navigia mari concredere, 
gubernandi peritos qui bella moliri, armorum & mi- 
litiæ gnaros; &, ne ſingula proſequar, ei ſtudio 
quod quis agere velit, conſultiſſimum rectorem adhi- 
beat ; Cicer. de Nat. Deorum. So general is. 
the word for all manner of Shipping, that it is in 
that regard uſed for Navigation it ſelf : Sumitur 
tam pro navigatione ipſa, quam navi quacungue, 
* faith Oldendorp. And fo it is uſed ſometimes in 


Rot. an. 8 H. 3. 3 part. pat. m. 3. k Rot. an. eod. & 
eod. loco... 1-2 part. pat. & m. eod. an. m Cic, de Nat. 


Deor. lib. 2. F. de verb. oblig. I. qui Romz, 91. 3 
1 | | | 28 the 


Or, Sea- Turi ſdictiom. 13 
the Civil Law: Aliis mercibus emptis & in navem 
milſis, ipſe in Syriam per navigium proficiſcatur. 
Sometimes they were called Capitanei & Gu- 
Bernatores Flotarum, Navium, in regard of their 
employment, in ordering and ruling of the King's 

Fleet, employed either againſt an Enemy actively, 
or for the defence of the Kingdom whenſoever di- 
ſturbed by an Enemy; and for his power in ga- 
thering together of whatſoever Ships he thought 
fitting for raiſing of Navies, or ſupply of the De- 
fects of thoſe formerly raiſed, and the like. 
Sometimes they were called Cyftodes Maritima- 
rum partium, for that it was his office and duty to 
ſee all the maritime parts and borders of the Sea 
ſufficiently provided of all things needful and ne- 
ceſſary for the defence of the Nation againſt a fo- 
reign Enemy; and ſo likewiſe furniſhed with all - 
manner of neceſſary proviſions, for the entertain- 
ment of our own Ships, and Mariners, and relief 
of the King's Friends which ſhould touch there in 
diſtreſs, that his Subjects might receive the like 
upon the like occaſion. 2 | 
Sometime Capitanei Nautarum & marinellorum, 
for the power that they had over all the ſea-faring 
men, in ordering them, and deciding differences 
which ſhould fall out amongſt them, or between 
them and others with whom they dealt, or had to 
do: And as a Captain and Commander ought not 
to ſuffer them to wrong any, nor to be wronged 
-by any. e 18 
Sometimes Cuſtodes maris & maritimarum par- 
tium, in regard they were to ſee to the furniſhing 
of the King's Ships at Sea, with Men, Victual, 
Tackle, Furniture and Ammunition ; ſometimes 
adding to the ſtrength of the Navy, by furniſhing 
out more Ships from the Ports to the Sea, ready 
provided with neceſſaries, ſuch as they found fit- 
2 ing 
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ing for that ſervice ; and ſometimes withdrawing, 
or (if preſent in the Navy) diſcharging others as 
occaſion required. And as well to ee to the or- 
dering buſineſs upon the ſea, as upon the Coaſts 


and Borders of the ſea. 5 3 
Sometimes they were ſtyled Cuſtodes marine 


Regis, in reſpect they had the keeping, ordering, 


ruling and diſpoſing of all Maritime buſineſs, and 
Sea affairs, which belonged unto the King him- 
ſelf, and concerned his Kingdom's general good, 


or his Subjects particular benefit and quiet, either 
amongſt themſelves, or with Foreigners. 


Which Title, as it was the firſt, I find born by 
the chief Officers for the ruling and ordering all 


Maritime affairs, within ſuch limits as were af- 
ſigned them by the King: ſo I conceive it com- 


prehends as much power as the title of Admiral; 
and either of theſe as much as any of the reſt, and 


indeed as much as all the reſt: And yet I con- 


ceive too, that any one of the reſt intentionally, 


and as it was uſed, comprehended as much as 


either of theſe : But I ſhall not here diſpute what 
the power, authority, or juriſdiction of any of 
theſe Officers was (which doubtleſs was the ſame) 
but ſhall defer that to another head more proper 
for the debate. EE 8 

I have here, ſo far as my line would reach, and 
my ſmall {kill in records direct and guide me, fol- 
lowed the antiquity of theſe higheſt Sea- officers, 
wherein, without doubt, I have in my way miſs'd 


many things that might have been pertinent to that 


I aim at: Yet have I (as I conceive) by records 
diſcoyered a continued imployment of ſuch Of- 


ficers, without any intermiſſion, or ceſſation at all 


of that Office, even from the latter erid of King 
Edward the Third's time, up to the eighth year 
of King Henry the Third: and ſo J have hitherto 


1 


argued 


* 
N 
REM 


"x5 


Or, Sea- uri ſdiction. 5 
\rgved the antiquity of the Juriſdiction, from the 
ny of — Officer. What this Juriſdiction 
anciently was, will hereafter be diſputed; in which 
diſpute the antiquity of the Admiralty will be fur- 
ther diſcovered. 3 


881 a * 


N 

That theſe high Officers and Admirals, or 
Keepers of the Seas, Sea-coafts and Ports, had 

like power and authority in them, and over 

them, as the Keepers and Governors of Land- 
Provinces had over them ; and had their Ma- 
ritime Laws for guidance of their Furiſdice 
tion, both Civil and Criminal, as well as the 
other had their Land Laws for the guidance 
8 2 


— 
— ———— 


IHE next thing I obſerve, is that the pre- 

| ceding Officers, which this [prout hatFenus] 
led me unto, are moſt of them rendred unto us 
under the titles of Cuſtodes: As Cuſtos maritima- 
rum partium ; Cuſtos maris & maritimarum par- 
tium; Cuſtos Portuum cum coftra maris; Cuſtos 
marinæ, Cuſtos portuum & marine : moſt of which 
Officers ſo ſtyled, which I had formerly met with 
amongſt the Records of the Tower, I met with 
again in Mr. Selden's book de Dominio maris, 
quoted out of the ſame Records; who from 


3 thence, and ſome other good and ſound reaſons 


there expreſs d, inferreth Quod aperte conſtat Reges 
Angliæ præfectos conſtituere ſolitos, qui mare An- 


De dominio marie, lib. 2. c. 14. ubi citat. rot. pat. 6 Johan. 
Reg. m. 8. & pat. 8 H. 3. part. 1. m. 3 & 4 clauſ. 9 Hen. z. 
m. 15. Fat. 9 Hen. 3. part. 2. m. 9. . 

8 = glicanum 


16 The Maritime Diceologte ; 
glicanum cuſtodirent, ſeu ejus cuſtodes eſſent, foe 
præfecti, non aliter ac Provinciæ cujuſcunque terre- 
Aris. They were to be keepers of the Seas in ſuch 
wiſe, as others were of every Land Province. 
Primò autem (faith he) mari, maritime, & marine 
(idgue ubi his vocibus, non regio ſolum maritima, 
fed ipſe etiam Oceanus Britannicus plane continetur 
(quod non ſemper fieri fatemur ) præſiciebantur qui 
tuerentur & cuſtodirent nomine cilſtodum (ut inter- 
dum) navium, frequentius vero. maritime ſenſu jam 
a:#0. b To which he addeth another further rea- 
ſon, and faith, that primaria Comitiorum Parlia- 
mentariorum ratio anno Regis Edvardi tertii decimo 
quarto, eſt; de treter ſur la guard de la pees de la 
terre, de la marche d' Eſcoce, & de la mier: ut 
tractaretur de cuſtodid pacis terre, & limitis Scotici, 
& maris: from whence he obſerveth, Quod non 
alia tutele maris quam telluris ſeu terreſtris pro- 
vincie habebatur ratio. | | 

And he gathereth further ex tabulis ejuſdem regis 
Parliamentarits, ſeu conſultationibus ordinum regni, 
as he faith, held upon the ſame matter, ut dum de 
la ſaufegard de la terre, ſeu cuſtodia ſeu tutela tellu- 
ris ſive inſulz, & de la ſaufegard de la mere, ſeu 
de cuſtodid maris conſilium pariter ineun:, tam hujus 
dominium, quam illius ad regem ſuum pertinere, 4 
majoribus edocti manifeſto teſtari videantur. 

For (faith he) non de claſſe ſolim agunt, qud 
boſtibus per mare reſiſteretur, ſed de ipſo mari tuen- 
do, æquè ac de tuteld inſulz, adeoque de jure in utro- 

ue regis avito defendendo, where he maketh two di- 
ſtinct Dominions of the Land and Sea, and the 
ancient right of either of them, to be defended 
and kept; and there ſets forth divers who had the 


b Eodem cap. ubi citat. Rot. Parl. an. 14 Ed. z. art. 2. 
© Eodem cap. ubi cit. Rot. Parl. 13 Ed. 3. part. 1. art. 6. 9 & 
11. & Rot. Parl. 20 Ed. 3. art. 21. 


defending 


Gr, Sec FuriſtiBlim. 17 


defending and keeping thereof in the ſecond of 
Richard the Second, and in the time of the three 
Henries ſucceeding him, with many other things 
there worth noting and obſerving. 

He obſerves further in the ſame Chapter the 
common and received acceptance of this term 

Cuſtos amongſt the Engliſh in other Governments, 
both of this Land, 1. other Iſlands, and even at 
that time when the name or term of Cuſtes maris 
was moſt frequently uſed ; and he inftanceth in the 
Governors of Ireland in the time of King Fohn and 
Edward the Third, who were then W ſtyled 
Cuſtos Hiberniꝶ. 5 

© He inſtanceth likewiſe i in Jobn Duke of Bed- 

ford, and Humpbry Duke of Gloceſter, who had, 
one at one Time, and another at another, the Go- 

vernment of England, when King Henry the Fifth 
was abſent in France, who were called C uftodes 
Angliz, quod (faith he) tum in hiftoriis, tum in 
tabulis publicis ſepiſſime occurrit. 

And likewiſe in? Arthur Prince of Wales, bo 

was made Cuſtos Angliæ, when King Henry the Se- 
venth was gone out of England. 

And in Peter Gaveſton, who was Caſtos Angliæ, 
Edward the Second, being buſied in Fance. And 
alſo in the Governors of # the Iſles of Fer/ey and 
Guernſey, who of antient Times were Cyſtodes of 
thoſe Iſlands, as they are now called Gubernatores, 
Cuſtodes, and C apitanei. 

And ſeeing it is fo, how can it be (faith he) that 
we ſhould not think that our Anceſtors uſed under 
the ſame notion or term of Cuſtot & cuſtodia, the 
Cuſtodes Maris, and the Cuftodes Difale, Sc. Noc 


gd. cap. ubi cit. Rot. Cart. 2. Jo. R. in dorf; & Rot. pat. 
17 Jo. Eod. cap ubi cit. Th. rr an. 1. rot. &c. Rot. 
Farl. 8 H. 5. Rot. Pat. 8H . s Ibid. 
ex rot. pat. 3. Hen. 3. | 
* cum 
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cum ita fit, quomodo fieri poteſt ut non eadem no- 


tione vocabuli Cuſtodis & Cuſtodiæ majores noftros 
uſos eſſe exiſtimemus in Cuſtodis & Cuſtodiæ maris 


nomine, qud in Cuſtodia Inſulz, & ceteris jam 


dictis dignitatibus uti ſolebant ? ſe. in hiſce omnibus 
dominium imperiumque ſingulare preficientis apertiſſi- 


me ita ſignatur includiturque, adeo ut non magis au- 


thoritas in per ſonam que preficitur, quam rei cuſto- 
diende dominium nomine hoc plane innuatun. 


If then there were Cuſtodes Maris, Marine, 


Partuum, & Maritimarum partium, and that in 
ſuch manner as of a Land Prince, non aliter ac 
provinciæ cujuſcunque terreſtris ; Then will it ne- 
ceſſarily follow that if a Prince, that ever was ci- 


vilized by the dominion and rule of a Civil Gover. 


nor or Governors (tor by ſuch means and no other 
are all Nations, Princes, Iſlands, and the like be- 
come civilized and ordered) could not ſo continue 
civilized and ordered without Rules and Laws for 
every man's demeanour to be guided bj; 
That the Seas, having anciently been uſed for 
Maritime affairs, for free and peaceable Traffique, 
and Commerce, one Nation with another which 
be friends, at unity, and in concord ; and for Mar- 
tial Fleets ind Navics for the defence of every 
Kingdom againſt an Enemy: And ſo antiently un- 
der the dominion of Civil Princes (as under their 
Dominion and Government of a Civil Land Pro- 
vince) muſt neceſſarily have had ſettled and known 


Laws, ſuited and fitted for ſuch their Dominion | 
and Government, which could be no other than 


the Maritime Laws ſo agreeable unto Sta- affairs, 


and ſo commonly and antiently accepted, and 


agreed. unto by moſt Nations and Kingdoms, 
which have had: ſuch free Traffique and peaceable 
Commerce'upon, and by them, one with another, 


to guide and direct theſe Cuſtodes in the miniſtring 
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Or, Sea- Furiſdiction. 19 
of Juſtice in Sea- buſineſſes, as well as the Gover- 
nors of Land Provinces have had their Land Laws 
for the miniſtring Juſtice in Land- affairs. Hence 
Spelman in his Gloſſary, having reckoned up all 
the Admirals from the eighth year of Henry the 

Third, unto the 16th Year of King James, faith, 
Nos de munere caduco aut extraordinario nou agimus, 
at de ſummo ſtationarioque magiſtratu, qui uni verſæ 
marinæ reipublice præeſt, ſuoque foro & ampliſſima 
jñuriſdictione tam in cauſis civilibus judicandis, quam 
in claſſe Regid gubernandd infignitur. h And further 
ſaith chat we had the name of this Magiſtracy, viz. 
Cuſtos Maris, Marine, & Maritimarum partium 
from the Romans, as may be gathered from i Cicero 
in Epiſtol. ad Attic. ubi ait; vult me Pompeius eſſe 
quem tota hec maritima ora habeat eticxoror, i. 6. 
ſpeculatorem & cuſtodem. 7 1620 
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The Beginning of Sea- Laus, and the further 
Antiquity of Admirals, and their Furiſdittion 
from thence argued. 5 

2 I Nlony/us aſcribeth the firſt making of Sea- 

laws to the Phenicians, d Pliny to the Car- 
_ thaginians ; but, according to the obſervation of 
molt Authors out of moſt ancient Monuments, our 
Sea-laws have had their beginning and original 
from the Iſland Rhode. Rhodie leges navalium 


7. Naturalis Hiſtoriæ, 


w 


Dion. de fits orbis. b Plin. lib. 
Rhodiz leges diſtinR. PT 


C2: commer= 


20 The Maritime Dicœologie; 
commerciorum, ſunt ab Inſula Rhodiæ cognommate, 
in qua antiquitùs mercatorum uſus fuit : an Iſland 
ſituate in the Carpathian Sea, part of the Mediterra- 
nean, which being but a ſmall Iſland, but yet very 

pulous, the Inhabitants, yea the very Indwellers 
thereof choſe rather to live by water than by the 
air, and to ſeek their ſubſiſtence, and provide for 
their ſuſtenance by conſtant ſayling, and continued 
navigation; by which means they encreaſed their 
ſtrength, and augmented their power at Sea, to 
the terrour of all their Enemies, the hinderers of 
their Traffique, and quelling of all Pirats the di- 
ſturbers of their peace. They multiplyed their 
riches with an infinite increaſe, and advanced their 
wealth to the very height. 4 And theſe principal 
ground-works being laid, and chief foundation 
ſettled, that which makes principally to the pur- 
poſe in hand, they grew ſo exquilite in their Na- 
vigation, fo ſkilfull and cunning in their Traffique, 
and ſo expert in the diſcipline of both, that as time 
now required, they framed Edicts to be inſtituted, ME 
decreed, and publiſhed, to be eſtabliſhed and ob- 1 
ſerved for Laws, for the guidance of all men ac- 
cording to the moſt exact rules of equity in all 
manner of Sea- buſineſſes; inſomuch that all Cities 
and Nations near unto them, therein ſought know- 
ledge of them; and to the further encreaſe of their 
riches, by a ready and willing tribute, ſtill ex- 
changed wealth for wiſdom, and thought not that 
they paid any what too dear for- the gain of ſuch 
knowledge, and to be directed in the rules of ſuch 

Diſcipline and Laws as might ſettle ſuch a conſtant 
determination of every man's juſt right at all times, 
in all manner of Traffique, Trading nnd Employ- 
ment, upon and by the ſeas, as the Iſlanders had: 
Gell. lib. 7. cap. 3. 4 Strabo Geograph. lib. 1. 2. 


cap. 14. 
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Or, Sas. Furzſdicgim. ER. 
which Laws and Diſcipline did afterwards ſpread; 
to further Nations, and the very Emperours of 


Nome did ſucceſſively refer all ſeafaring Debates 


and Controverſies to the Decrees, Determinations; 
and Judgments of the Rhodian Law. * Leges 
nauticas dicimus quas Rhodii condiderunt ; quorum 


 diſciplinam navalem, &, ut Strabo ait, tuvouicny ad- 
. mirabilem, omnes populi libenter, etiam Romanus 
ſequebatur. * And Eudæmon Nicoriedtenſi s making 


his complaint to Antoninus, thus: Keie Baoiaed 
'Avrovive,vauOgayior woroares i Th 'Iraaia qinęraynuer 


Co rb Inpooiov TH Tas KuxAcudas vyoovs oinsview 


Domine Imperator Antonine, naufragium in Italia 
facientes, direpti ſumus d Publicanis Cyclades In- 
ſulas babitantibus. Antoninus anſwereth thus: 
Eye e TS 1008 xveaG-" 0 os H. Tis SENCTATTS T6 
ve Tay Podiwv xpivec9 w yg VOUTING, Sc. vdr d avro 
FC, o Feoralos ® Avy8505 ExgUvEY. Ego quidem mundi 
dominus : Lex autem maris. Lege id Rhodia, gue 
de rebus nauticis præſcripta et, judicetur, &c. Hoc 


idem queqiie Divus Auguſtus judicavit. Yet be 


there ſeveral other titles in the body of the Civil 


Law, which ſet forth ſeveral — and Laws 


particular to the Seas, and fea-faring matters to be 


obſerved: And Ulpian, a Father of the Law, hav- 


ing ſet down ſome of them, gives his reaſon why 
they ſhould be preciſely kept and obſerved; Quia 
(faith he) ad ſummam rem publicam navium exerci- 
tium pertinet. Theſe Rhodian Laws, what of them 


are left and inſerted in the Pandects, and their de- 


fects being ſupplyed by the Code, and novel Con- 
ſtitutions, and their Rents repaired by the fair Ap- 


plications and candid Expoſitions of the old Ko- 
man Lawyers, and other authentick Authors, 


which have ſince wrote of matters of that nature, 
"OM ad leg Rhod, in prine. fF. ad "hp Rhod. I. 9. 
ti. 8 | 

| C3 ſill 


22 The Maritime Dicaologie;, 2 
ſtill give the rule and guidance to all ſeafaring buſi- 
neſs, of what nature ſoever, throughout all, or 
well nigh all Europe, and have never been oppoſed, 
obſtructed, or interrupted, but by ſuch as leaſt 
underſtood them. 2 e 
s And theſe ſeverally had their original from 
that Iſland of ſeafaring men, though they have 
been, by ſucceſſive obſervations, collected and ga- 
thered together, as moſt juſt and equal for the de- 
termination of every man's juſt due and right in all 
their Maritime affairs, whether they concerned 
complaints, offences Criminal or Civil, Sales or 
Aſſecurations of Ships, Accounts, Covenants, or 
Contracts by Charter- party or otherwiſe, Exchan- 
ges, Freights, Hires, or Money lent upon caſualty 
or hazard at ſea, Cauſes of Reprizals, Letters of 
Marque, or concerning lading or unlading, and 
whatſoever other things elſe among ſcafaring men, 
either of one or ſeveral Iſlands or Nations, done or 
to be done, either on or at the ſea, concerning 
Sea trade. e e | | ; . 
Now who ſhall be imagined to have the ſu- 
preme governance and power over theſe ſeafaring 
men, and the cognizance of their Maritime cauſes, 
to judge them according to theſe Sea-laws eſta- 
bliſhed amongſt them, and duly to put them in 
execution ? 9] „ 
Certainly theſe Laws were hatcht of order, and 
could not be bred up to diſorder: Scamen ſurely 
had amongſt them a ſupreme Governor, one or 
ſome that ſwayed and ruled the reſt in the compo- 
ſure of them; and ſo muſt they neceſſarily have 
in the diſpenſing of them, and adminiſtring juſtice 
according to them. ef 5 


; 


8 Conſtat ex legibus ipſis Rhodiis & aliis ex corpore juris 
os n Wh 


Now 


Or, Sea- Turiſdictiun. 23 
Now I hope it will not be ſaid that the mari- 
time and ſeafaring men contrived and made Laws 
amongſt themſelves, which concerned themſelves, 
their Traffique, and Trade; and when they had 
done, gave them over into the Land- mens hands 
(which could not poſſibly underſtand the grounds 
3 and depth of them) with a power to put them in 
execution, and ſo give others a power over them- 
= ſelves, which before had nothing to do with them. 
If they would ſo have done (which no Man will 
judge) yet it 1s not to be believed, that in this 
Iſland of Rhodes they could, which conſiſted gene- 
rally of ſeafaring mem. ; 
Who ſhould then be fit to be chiefeſt in ma- 
naging theſe Laws, but ſuch a one as had chiefly a 
hand, and was moſt dexterous in making of them : 
ſo that I doubt not, but that we may boldly ſay: 
and conclude, that as theſe Laws were compoſed, 
gathered, and collected by maritime and feafaring 
men, ſo were they put in execution by the princi- 
pal Governor and Ruler of them : and fo had they 
both birth and growth under the juriſdiction, rule, 
and governance of the chief Captain, Commander 
and Governor over all theſe ſeafaring men and 
ſhipping. And as Cauſes encreaſed and multi- 
plyed, ſo did the Laws, according to the nature of 
the Cauſes; and as the Cauſes varied, fo did the 
Laws, untill they required the conſtant and con- 
tinual ſtudy of ſuch as were to judge by them. 


C4 "CHA. 
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CHAP. IV. 


Of the Laws of Oleron, and the Antiquity of 
the Admiralty argued ond inferred from the 
introduction of them into England. 


S theſe Sea-laws before mentioned had their 

beginning, and the government by them, 
prang from the Iſland Rhodes upon the Mediterra- 
aan Sea; ſo other Sea-laws there are 9 
which had their beginning from an Ifland u 
the great Ocean, and it is called Oleron, 3 
on the ſea-coaſt of France againſt the mouth of 
Charant, and the Mares, nigh St. Martins, and 
not farre from the entry of * Garunans. 


This Ifland likewiſe conſiſting altogether of . 


{kilfull and experienced men, as did the other, 
could no more ſubſiſt or proceed happily and 
proſperouſly in their maritime affairs than could 
the other, without ſuch government as the other 
„ 

And they being not altogether ignorant of the 
Rhodian Laws, nor yet very perfect in them, and 
other new differences and controverſies ariſing and 
ſupervening, which they could not judge or de- 
termine by the Rhodian Laws, they obſerved cer- 
tain other Rules and Cuſtoms: together with thoſe 
Laws, whereby they decided ſuch differences, and 
determined ſuch debates, as fell out and nappened ; 
amongſt them. 

Which Rules and Clos: King Richard the 
Firſt, in his return from the Hah- Land (having 
then the Power and Government over that Inand 


2 Wellwood in precem. 


of 
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of Oleron) cauſed to be interpreted, ſettled,” and 
publiſhed for Laws there; and having ſo ſettled 
them there, and: afterwards. coming into Engiand 
(if we ſhall ſtill doubt of the acceptance and ſettle- 
ment of the Rhodian Laws here, at or before that 
time) yet let us not make any queſtion but that he 
brought thoſe Laws of Oleron hither with him, and 
here Tettled and declared them for 1 aws, for the 
rule and government of his maritime Subjects, and 
doing juſtice amongſt all people of what Nation 
ſocver, according to thoſe Laws, as will plainly 
appear out of the Roll of the Articles, upon Which 
the King's Juſtices in Edward the Third's s time 
were to adviſe: where tis ſaid thus-; 

Item ad finem quad refumatur et continuetur * 
ſubditorum proſecutionem forma procedendi quondam 
ordinata et inchoata per avum domini naſtri Regis, 
et ejus Conſilium ad retinendum es conſervandum an- 

 tiguam ſuperioritalem maris Angliæ, et nos offic. 
Admiralitatis in eodem quoad corrigendum, inter- 
pretandum, declarandum, et conſervandum leges, et 
ftatuta per ejus anteceſſores Anglia Reges, dudum 
or dinata ad conſervanaum pacem et juſiitiam inter 
omnes gentes nationis cujuſcunque per mare Angi.a 
tranſeuntes, et cogneſcenaum ſuper omnibus in con- 
trarium attemptatis in ecdem, et ad puniendæn de- 
linguentes, et damna paſfis ſatisfaciendum: Quæ 
quidem leges et ſtatuta per Dominum Richardum, 
quondam Regem Angliæ, in reditu ſuo d terra 
fanfta, corrceia fuerunt, interpretata, & in Tnſula 
Oleron publicata, et nominata in Galiica lingua b Ja 
ley Oleron. 
Hence as it appears that King Richard inter- 
pPreted, declared, and publ:ſhed theſe Laws called 
the Laws of Oleres, in that Iſland ; fo doth it 
b Rot. de artic. ſuper quibus Juſticiariis Domini Regis ſunt 
contulendi, an. 12 Ed. 3. 


plainly 
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plainly appear that he ordained and eſtabliſhed 
them here, by theſe Words: Ad conſervandum le- 


ges et ftatuta per ejus anteceſſores Angliæ Reges du- 
dam crainata : per ejus, i. e. avi ſui, prius nomi- 
zati ; by his Predeceſſors; and it doth plainly ap- 


pear by that in the cloſe, that Richard the Firlt 


mult neceſſarily be one of them. And hence 
Fkewiſe it doth appear, that with the ſettlement 


of theſe Laws, there was likewiſe a ſettlement of a 
form of proceeding according to thoſe Laws: for 


aich this Record in prin. Ad finem quod reſumatur 


et continuetur ad ſubditorum proſecutionem forma 
prucedendi quoraam ordinata et mmchoata per avum, 
Sc. hoc eſt & inchoata reſumi, Sc. which mult be 
the conſtruction, as the words following make it 
plain, which are ad retinendum et conſervandum : 


for relaining and conſerving denote ſomething to 


be retained and preſerved that was before. Now 
for the publiſhing and ſertling thefe Laws, and- 
ordaining a form of proceedings in the proſecution 


of them in Richard the Firſt's time, I conceive I 


may ſafely conclude an Admiral and Admiralty 
Court to have been ſettled before, and continued 


at the ſame time, unto which he added ſome more 
exact proceedings, together with theſe Laws of 
Oleron, as ſeveral Statutes are daily added, either 


in affirmance, or correction of the Common Law; 
and my reaſon is becauſe theſe Laws (without the 


Rhodian Laws, and thoſe other Laws made in 


ſupplement of them) are in no wiſe a complete 
Law for the guidance and direction of an Ad- 
miralty Court. And it may further appear, that 
unto the ſettlement of theſe Laws, this King him- 
ſelf added Ordinances of the Admiralty : one of 
which I ſhall here fet down, which he made at 


 Crymsbie. The Words follow. Tem © ſeit cu 
Lib. nigro Admir. pag. 28, 1 4 
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quis de nefs, qui ſont arreſtees pour le ſervice du 


Roy, ou pour autre Raiſonable cauſe per les officiers 
du Roy, ou de Padmiral, et debriſent Parreſt, et per 
les quelles avantdittes nefs ſont amenez et retainer 
les mariners qui ſent ordinez pour la ſervice du Rey 
et fi Retraient, et en cas que homme ſoit endite qui la 
debruſe Parreſt en ſa nef arreſtee pour le ſervice du 
Roy, et de ce ſoit convitte, per xii. il perdra ſa nef 
511 A A grace du Roy, ou du hault Admiral. Et pour 


ce quil a eſte pluſſeurs for debalu en Angleterre pours 


les arreſtees des nefs quant le Noy amande ſergeants 
a armes, ou autre miniſtris pour arreſter nefs al. 
oeps du Roy, et les Seignieurs des nefs font venus 
devant Padmiral et allegment que leurs nefs neſtorent 
mye arreſtecs crdonne eftort on temps du Roy Richard 
le primer, & Grymsbie per aduys de pluſenrs Seig- 
neurs du Royalme, que quant nefs ſeront arreſtces pour 
ſervice du Roy, que le Roy eſcripra par ſes lettres pa- 
tentes aP admiral d' arreſter les nefs plus ou moins 
a la voulente du Rey et ſelon ce quil a beſong, et 
P admiral eſcrivera a ſes lieutenants de faire de re 
P execucion, et la cauſe eftoit pour ce que Þ admiral 
et ſes lieutenants feat de record, et puis Þ admiral 


4 "eſcripra au Roy O04 alt chancelier 4 Angleterre les 


noms des nefs ainſi arreſtees aſſemblement avec les 
noms de ſeigneurs et maiſtres dicelles, et en tel cas le 
ſeigneur de la nef ne le maſtre ne viendront pas d dine 
que la nef neſtoit mye arreſtee ne a ce ne jeront c α. 

The tame ordinance being ſet forth in another 
ancient French copy of Articles, wherein divers 
other Ordinances were. likewiſe ſet forth, was by 
one Roughton tranſlated into Latin in theſe words, 
viz. Item * inquirendum de omnibus navibus que ad 
ſerviendum Domino Regi ſuper mari arreſtatæ fue 
rint, et poſtea Domini peſſeſſores five magiſtri dolo 


© Lib. nig. Adm. artic. 39. rag. 157. 
| Ef 
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S fraude , a ſervitio bujuſmodi ſe ſubtraxerint in de- 
ceptionem Domini Regis. Pæna. Qui ſi inde poſtea 
indictati fuerint, & convidti, ſuper hoc naves ſuæ 
Domino Regi foris fadtæ per ordinationem Domini 
Regis Richardi primi; & ff Domini, poſſeſſores vel 
magiſtri hujuſmodi inde coram Domino Rege & Can- 
cellario ſuo per aliquas allegationes ſe aut naves hu- 
juſmodi excuſare voluerint, fi Admirallus vel locum- 


tenentes ſut per literas ſuas patentes de arreſto hu- 


juſmodi facto fidem fecerint pleniorem, domini poſſeſ- 
ſores, aut magiftri prædicti nullo modo audiri de- 


beant, ſeu eis fidem quovis modo adhiberi, eo quid ũ 


Admirallus S locum-tenentes ſui ſunt dee records. 
This obſervation may very well be gathered 
from theſe Records that Richard the Firſt did 
{doubtleſs) ſertle ſome things in this Juriſdiction, 
and preſerved it during his time: And I may ob- 
ferve further, that the ſame were continued in the 
time of King John, who likewiſe added Ordi- 
nances unto the ſaid Laws, as may likewiſe appear 
by the antient Articles of Enquiry adjoyned unto the 
antient Statutes of the Admiralty, in one of which 
I find it thus expreſt. Item f ſoit enquis de gar- 5 
dains de ports & bailliſ de aves qui leventcou- 
fumes de nouvel & prennent oultra genſes coulſtumes 
& amerciamens pour quoy marchants & mariner ſe 
 retraient du pais de venir avec leurs merchandiſes ſe 
aucun gardain de port ou baillif deave eſt indite quil 
a alleve novelle couſtume pour fon ſingulier proufſit, ou 
Pour le prouffit de ſon Seigneur, & de ce eſt convicte, 
tl aura Þ empriſonnement de demy an, & le Seigneur 
fera fin au Roy ou a Þ Admiral, & Combien que gentz 
d' Angleterre ont meſtier de vendre de fes marc han- 
diſes Pour ſes Miailles & pour ſes neceſſares, S les 


© Obſ. quod. curia Ae i eſt curia cujus acta & inaQta 
ſunt de recordo, Lib. nig. Admir. fag. 31. 
| op gardains 
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gardains des ports vouldroient prendre la couſtume 
de toutes les marchandiſes qui eſtoient dedens la ditte 
nef & dire que les marchants avoient de briſe la bulk 
de la nef dont pluſeurs marchants eſchuent de ven- 
dre leurs marchandiſes a greugneur dommage du 
peuple, fur quoy le Roy Johan feiſt aſſembler les ad- 
miraulx de North & Weſt & pluſeurs autres de fon 
conſeil, & ordonna que nul marchant paieroit cou- 
ſtume de merchandiſes qui neſtoient mye vendues, mars 
de cenlx qui eftoient vendues comment quila ſoient mis 
a terre & ſaucun bailliff face encontre il aura Pem- 
priſounement d'un demy an, & ſoite ofte de ſon office 
pour tons temps & fera fin au Roy detant commeil a 
C 8 
And by Rougbton's Latin Tranſlation out of 
the other antient Articles of Enquiry I find it thus 
ſer forth, viz. Item s Inquir. de portuum cuſto- 
dibus ffoe aquæ ballivis, qui clamant ſive incipiunt 
de novo novas cuſtumas pro commodo ſto proprio ſive 
dominorum ſuorum, unde naves, & mercatores, por- 
tus & loca hujuſmodi, una cum merchandifis relin- 
quunt damno & jatturd utilitatis Reipublice. Pena. 
Qui vero C ubodbs ſive Ballivi ſi indiftati fuerint ſu- 
per hoc & convicti, impriſonamentum dimidii anni 
habebunt : finem nihilominus Domino Regi facturi 
ad valinliam in boc caſu percepti, ei qui hujuſmodt 
fe uſui ſuo proprio convertatur præceptis. Sin au- 
tem ad uſum dominorum ſuorum pervenerit, impri- 
ſonamentum dimidii anni, ut prefertur, ſubibunt, & 
Domini ſui de fine veri valoris in hac parte Domino 
Regi propter hoc reſpondebunt : & nota quod liceat 
mercatoribus, neceſſitate urgente, vendere percellas 
mercandizarum pro expenſis ſuis, ſi contingat ns 
aliquũ cuſtumd ab tis petendũ vel exigendã per ordina- 
 #1onem Johannis quondam Regis Angliæ apud Haſt- 


s Lib. nigro Admir, Artic 36. pag. 183. 
3 ings, 
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ings. Et ſi aligui Cuſtodes vel Ballivi contrar. hine 
ordinationi fecerint, impriſonamentum dimidii anni 
habebunt, & perpetuò ab officio eorum hujuſmoai ſint 
fuſpendendi. But in King Henry the I hird's time 
it had received ſo much interruption, that the vigour 
and force thereof was well nigh loſt, inſomuch that 
Edward the firſt was conſtrained, inchoatam for- 
mam procedendi quandam & ordinatam reſumere, 
who likewiſe added certain Ordinances unto the 
ſaid Laws, as you may read hereafter, which tend 
very much to the preſervation of that Juriſdiction 
which work being not fully perfected, ſoon began 
to decay in Edward the Second's time (whereby 2 
it may ſeem that that Juriſdiction never wanted 
Enemies) which withdrew its ſtrength, and abated 
its power, until the neceſlity thereof appearing in 
the decay of Navigation, and thereby of Trading 
and Commerce ; and of want of ſtrength in Ship- 
ping for the Defence of this Kingdom againſt fo- 
reign Forces and Enemies, ſtill revived it, and re- 
ſtored unto it what had been withdrawn from it, 
which was the cauſe (Without doubt) that cauſed 
Edward the Third to proceed in that good work, 
which his great Grandfather had begun: Ad inter- 
pretandum, declarandum, & conſervandum leges & 
ſtatuta per avi ſui anteceſſores Angliz Reges dudum 
ordinata, Sc. as the atoremention'd Record ſets 
forth; after which, in his time, it fo revived and 
| flouriſhed, that it might very well ſeem a new 
birth, from whence ſome have conceived it to be 
the firſt birth, and to have its beginning there, 
but upon no other ground at all. e 
I have hitherto only endeavoured the proof of the 
Antiquity. of this Juriſdiction, which will more 
ſeaſonably follow when J ſhall inforce the neceſ. 
ſary uſe of the forementioned Laws, thoſe which 
ſprang from the Rhodes, ſuppleted out of ſeveral 


other 
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ather titles in the body of the Civil Law; and 
thoſe which have been derived from the antient 

| Statutes of the AY; the Laws of Oleroz, 
Cc. 
Which of aſs Laws were firſt introduced-into 
| this Kingdom, I ſhall not diſpute ; this 1 ſhall only 
lay, chat they altogether make an exact and com- 
plete rule for the government of all ſea faring or 
ſca- trading men and matters, and have been here 
antiently and frequently uſed, and elſcwhere, 
throughout moſt parts of Europe. 
Divers others have been ſaid (ſince the making 
ol the Rhodian Laws) to have made new Sea Laws; 
as the Rulers of Rome in 1075th year; and ſince 
that Marſeilles, Genoa, Peloponneſus, Venice, Con- 
Pantinople, Conſtautine, and Barcellana in ſeveral 
years: But the Raman Empire having (not long 
before that time) been as it were rent and torn in 
pieces, their Laws for the Land, and Land. affairs 
laid aſide, and their Laws for the government of 
the Seas quite ſubverted, and well nigh loſt, ſome 
of theſe Nations were conſtrained to recollect and 
gather together ſuch-parts and Parcels as could be 
well made up into one body again, with ſome 
ſmall cement of our own, and might better be 
called a reparation of their old Laws, than a ſtruc- 
ture or edifice of new. For the reſt, ſome ſay 
they are additional, ſome ſay explanatory to re- 
move falſe conſtructions and interpretations, and 
ſome ſay both: but certainly for the moſt part 
they are but explanatory ; for the other Laws be- 
forementioned, are accounted: moſt authentick, 
and of chiefelt authority throughout all, or the 
grcateſt part of Eurepe. But be theſe additional. 
yet the addition of Sea-laws to Sca- laws is no di- 
minution of Sca- Jerdurvions but rather a com- 
Pleating 
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pleating and perfecting thereof: but the . 
ſure of new Land laws, or if it be but the refor- 
mation of old, if thoſe Laws look but toward the 
Sea, they oftentimes cauſe the diſcompoſure of 

Sea-laws, and unleſs well look'd unto, the very de- 
ſtruction of that Juriſdiction: but of that more 
will appear by what ſhall be ſaid hereafter. 
And now before I proceed to any other argu- 
ment for the proof of the antiquity of this Juriſ- 
diction, I ſhall give you one reaſon only, which 
induceth me to believe that the ſame was ſettled 
long before the time beforementioned, and that 


the Rhodian Sea-laws were here ſettled long before 


the Laws of Oleron by Richard the Firſt ; and that 
is an Ordinance made by Henry the Firſt at [p- 
feich, concerning the baniſhing a man for Felony 
or Treſpaſs, which I find mentioned in an Arti- 
cle of the anticnt Inquiry of maritime offences an- 
nexed unto the antient Statutes of the Admiralty 


in the antient Parchment-leaved Book, called the 


Black Book of the Admiralty, where, after the 
manner of ſuch baniſhment is ſet forth, it is ſaid: 
Et h cite ordonnance fut faitte primerement 8 


Gyſpfwiz ou temps de primer Roy Henry per les Ad- 


mirals de North & Weſt, & autres Seigneurs ad- 
herrdants. VCC 
> Lib. nig. Adm. pag. 27. 


CHAP. 
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e HAP 
The antient Introduction of the Sea-laws argued, 
and inferred from the King of England's Do- 


minion over the Britiſh Seas. 


IHA the Kings of France have no Domi- 
1 nion at all over the Britiſh Seas, or any 
right or claim thereunto whatſoever, is made plain 
by what is * ſet forth in the 14th Chapter of the 
ſecond book De dominio maris, written by Mr. 
Selden, who in his 27th and 28th Chapters of the 
ſame book proceeds to make further proof thereof, 


and therein ſets forth, that there being war be- 


tween King Edward the Firſt of England, and 
King Philip the Fair of France, but agreed by 
Covenant, that all Commerce on both ſides ſhall 
be free ; ſo that to all Merchants whatſoever there 
ſhould be induciæ, which were called fufferantia 
guerre : and by both of them Judges were ap- 
pointed that ſhould take cognizance of all things 


: done againſt theſe Truces, and ſhould exerciſe ju- 


dicia ſecundum legem mercatoriam & formam ſuſfe- 
rantiæ. Now it being contained in the firſt head 
of this League, that they ſhould defend each 
others rights againſt all others, this afterwards 
was the ground of an action which was inſtituted 
in the ſame Kings time, &c. before theſe Cogni- 
tors choſen by both the ſaid Princes, by the 
Proctors of the Prelates, Nobility, and high Ad- 
miral of England, and of all the Cities, Towns 
and Subjects of England, Sc. unto which are 

joined the Proctors of the moſt maritime Nations 


2 Seld. De dom. maris, 1. 2. c. 14. 27, 28. 8 
EO throughout 
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throughout Europe, as of Genoa, Catalonia, Spain, 
Alemania, Zealand, Holland, Friſe, Denmark, 
and Norway, and divers others ſubject to the Ro- 
man Empire, againſt Reginer Grimbald the then 
Admiral of France ; for that there being wars be- 
tween Philip King of France, and Guy Earl of 
Flanders, he had taken Merchants upon thoſe 
Seas in their voyage to Hlanders, and deſpoiled 

them of their goods, whereas the King of England 

and his predeceſſors, as they all jointly by libel do 
declare and affirm without all controverſy, beyond 


hs — — — ny . — — — — S o 
PIX; 2 — — 9 = — — — — — 2—_ _ — — * r 
— _ - — — —— — — — 2 4 - — * A je 
— X — 6s — — - - — — _— — 2 
— — — — — — 2 
— — * - — = 
5 — — — — = - — — — * CES 
—_ = : — — — - — o — * — 2 ——_— — — 
: 7 : — — ye — — - — 
— — bee ä f — 8 T 
— — —-—-— — — : b — — — — — 4 — — —j—ä— * 
3 0 — — * 
N 4 - — - i 4 * ! 4. 7 7 
* ä — ů— 


the memory of man, have had the ſupreme Go- 
vernment of the Engliſh Seas, and the Iſlands 
thereof: Præ ſcribendo * ſcilicet leges, ſtatuta atque 
interdicta armorum, naviumque alio ac mercatoriis 
armamentis inſtructarum, cautiones exigendo, tute- 
lam prebendo, ubicungue opus eſſet, atque alia con- 
ſtituendo quæcungue fuerint neceſſaria ad pacem, jus 
et æquitatem conſervandam inter omnimodas gentes 
tam exteras quam in imperio Anglicano comprebenſas, 
quæ per illud tranſierint; ſupremam ii ſdem item 
Fuilſe atque eſſe tutelam; merum et mixtum imperium 
in juredicendo ſecundum diftas lepes, ſtatuta, præ- 
ſeripta et interdifta, aliiſque in rebus, que ad 
ſummum imperium poſſint attinere in locis judicatis : 
ad prefefturam Admirallorum a Regibus Angliæ con- 
ſtitui ſolitorum ſpectare juriſdiftionem ex imperio 
ejuſmodi exercendam. And he ſets forth further in 
the ſame Libel, that they do all of them together 
deſire ut 4 cuſtodid © liberati, qui carceri ita traditi 
ent, reddita item bona nullo jure capta, juriſdic- 
tionem Admiralli Regis Angliæ (ad quem ſolum tam 
ex Jure rerum ac loci, quam perſonarum hujuſmodi 
Juriſdictio attinebat ) ſubirent, Theſe things I have 
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b Seld. De dom. mar, lib, 2. cap. 27. juxta medium. e Id. 
cod. loco poſſea. eee 
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cited out of Mr. Selden, not only to ſhew here for 
my purpoſe, that the Kings of England have had 
from antient times the power and dominion over 
the Britiſb Seas; (for then might I have referred 
the whole matter to his whole book, which doth 
ſo learnedly, ſo many ways, and by ſo many ſeveral 
arguments convince in that point) but as well to 
ſhew that the Kings of England's Admirals have 
likewiſe as antiently had juriſdiction under them, 
over thoſe maritime affairs, which fell ſub iſto re. 
gin of dM i ot 4 ne 
And alſo to ſhew that ſo many Nations did con- 
cur and agree therein; and that they had iſtud regi- 


men et dominium excluſivè of the Kings of France 


bordering upon the ſame ſeas, and of all other 
Kings and Princes whatſoever ; for they all likewiſe 
Jointly agree, an uſurpation, and interruption of 
the King of England's right of Dominion over 
theſe Seas by the King of France, in granting a 
Patent of the Admiralty of the Seas unto his Ad- 


= rmiral Reginer Grimbald, and therefore all jointly 


proceed in their Petition further: V * cognitorum 
ſententia Reginerus Grimbaldus ip/a damna Actori- 
bus reſarciret, Ji nimirum ſolvendo eſſet; fin minus, 
Func. ut ad idem faciendum damnaretur Rex Francia, 
qui ejuſmodi prefefture codicillis eum donaſſet : 
Damnis autem reſarcitis, tum etiam Reginerus ob 
Faderis violationem pænas daret, quales alios d ſimili 
Facinore in poſterum deterrere poſſent. And in the 
s 28th Chapter of the ſame Book, the Libel is ſet 

out at large in its own language worthy the read- 
Now all theſe things conſidered, ſhall any man 


chat. underſtands that the Kings of France (who 


have no Juriſdiction at all over theſe Seas) have ſo 
antiently had, and continued their Admirals in 
Idem eod. etiam loco. s Vid. cap. ult. — | 
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ſuch power, as the Edict by Parliament at Paris 
declares them to have done, ſo much as imagine 
that the Kings of England (who have had from 
Edward the Firſt's time, and fo long before, as that 
all the aforenamed Nations do jointly acknowledge 
it to be then beyond the memory of man, the ſole 
rule and dominion of theſe Seas) ſhould not fur- 


niſh this his maritimum regimen et dominium with 


thoſe antient maritime Laws before ſpoken of? 


Certainly whoſoever imagineth this, concipit iſtud 
mare fine navibus, vel naves ſine naucleris et na- 
varchis fluctuantes concipit iſtas. If furniſhed with 


Laws, then conſequently with a Commander, Ad- 
miral, or Governor, for the diſpenſing and mini- 


ſtring of Juſtice among Sea- Traders, and Sea- 
faring- men according to thoſe Laws, elſe were 
theſe conſtituted and appointed to that uſe in vain. 
But I may here rather from the forementioned Libel 


deduce a proof of the antient ſettlement of maritime 
Laws in England from the antient acknowledgement 
of an Admiral's Juriſdiction, than the Settlement 


of an Admiral and his Juriſdiction from a former 
Introduction of the maritime Laws into this King- 


dom; for an Admiral of England, and an Admi- 


ral's Juriſdicton are both acknowledged by all the 
therein mentioned Nations, to have been from that 
time, (which was anno 30 Ed. primi) beyond the 


memory of man. If then the Admiral had ſo an- 


tiently a Juriſdiction, I muſt neceſſarily infer from 
thence, that ſo antiently, if not ſomewhat before, 
the Laws of the Sea muſt be ſettled for his rule and 
guidance: For they do not ſay there was an Ad- 


miral, for ſo there might have been, and he have 


ruled by Arbitrary power: but they ſay (as before 


is ſaid) ad præfecturam Admirallorum d Regibus 
Angliæ conſtitui ſolitorum ſpectaret Furiſdictionem 


ex imperio ejuſmodi exercendam. And in their Peti- 
tion as is before expreſs'd, they deſire ut d cuſtodid 
liberats 


had - ve 1 hy - * 
3 * : = 54 4 
K * 5 E An Rd / 8 15 \ 
1 n . 8 5 7 y ; 4 . 
bl EN tg TX 5 . E „„ ODE ee ER POS Pen ; 54 
„ 23 ͤũ 1ù ].ꝗd U³ J. F 7 
#4 + FAS * 5 ” > * > x oy P 
* 
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liberati qui carceri traditi eſſent, reddita item bona 
nullo jure capia, juriſdictionem Admiralli Regis 
Angie i. ot oe Hem N 1 
Now as Jucauaoyie 18 from din jus, fo juriſdiftio | 
is juris dicendi poteſtas. And as dime likewiſe 
from dun, or vounos from veuGr lex; ſo Juris con- 
ſultus eſt is, qui jus conſuluit, five ſtuduit : and. ſo 
juridicus quod ſecundim jus eſt, as juridicus dies, 
quo rite jus dici poteſt, and juridica attio, que ſe- 
cundum jus eſt: dicitur etiam juridicus, qui jus dicit, 
dn, Tc. At cui jus ignotum eft, et ignota ju- 
riſdicendi poteſtas, et cui jus non eſt jus, non con- 
ſuluit, et ubi jus non eſt, ibi jus dici nequit. No 
man can have a Juriſdiction or power of declaring 
the Law, or judging by the Law, to whom the 
Law is not Known; more eſpecially where there 
is no known Law to declare or judge by. There- 
fore ſeeing the Admiral (by common conſent, an 
by ſo common a judicial acknowledgment) fo an- 
tiently had a Juriſdiction, neceſſarily he muſt ſo 
antiently have had certain known and ſettled Laws ; 
to declare and judge by. „ 
I do obſerve: likewiſe that all the Patents 
granted unto Admirals, from the 35th of Edward 
the Third upwards, unto the 34th of Edward the 
Firſt, do conclude in binding them to the execu- 
tion of their office: prout juſtum fuerit et fleri con- 
ſuevit : And as this prout fieri conſuevit led me to 
the more antient Patents, wherein the Officers 
bear not the title of Admiral, ard taught me to 
underſtand that the variation of the title did not 
differ or alter the property in the Office, or the 
quality of the Officer: ſo this prout juſtum fuerit 
ſhews me as well as the Juriſdiction in the Libel 
before ſpoken of did, that the Admirals had then; 
and prout hactenus ſhews me they had ſo before, 
a Law to rule and judge by: For though a pri- 
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vate man, which is vir bonus, a good man which 


deals uprightly and punctually with all men, is 


uſually ſaid to be vir juſtus, and not improperly 
when we ſpeak of a private man in his private 
dealings: And vir probus et ſanctus, which ob- 
ſerveth the Divine Law, is very properly called 
vir juſtus, when we ſpeak or diſcourſe of matters 
of Religion, &c. But if we ſpeak of a man ſet and 
put in place and authority over others in Sea- 
affairs, we ſay he is vir juſtus, qui jus obſervat, 
et à jure non diſcedit; for du , which ſignifies 


| Juſtus, doth as SJmaioaoyic and dun do, come 


from dn jus; and fo dini, from the ſame word 


ſignifieth /egitime, jure, et juſte; vd dixaios ſigni- 


fieth jus, the Law itſelf. 


XC HA TM v. 
The Antiquity of the Admiralty argued and in- 
ferred from the defef# and want of ability in 


other Courts in deciding of Maritime Cauſes in 
thoſe antient times, 1. 


5 HAT in thoſe antient times the Cuſtodes 
marine, & maritimarum partium, c. to 
whoſe care and truſt theſe marine, and maritime 
partes, the Seas, the Coaſts and Ports of the Seas 
were committed,” had a great power, and. grand 
authority over all thoſe maritime parts whereunto 
they were limited, and over all Ships and Ship- 
ping, and over all things thereunto belonging, and 
over 1 e whatſoever, who were therein 
concerned within the ſaid limits, and had power 
and authority of hearing and determining of all 
T 
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uſe, and had been long before the Conque 
do yet continue, and never did, nor do aſſume, 


nay not ſo much as challenge any right at all 0 


Or, Sea-Yuri ;/difion. 39 
differences and controverſies, which did or might 


ariſe concerning the ſame, may be very well con- 


cluded upon this further ground, that no other 
Court in thoſe days preſumed ever to take cogni- 
zance of any ſuch matters, or affairs, which I am 
confident of for the Reaſons enſuing: I hope na 
man will ſay that maritime cauſes were tried in the 
Heal-gemofe, now called the Court Baron ; nor 


in the Yundreſmofe, now called the Hundred- 


Court, and is of the ſame nature with the County- 


Court; nor yet in the Sehyregemote, row called 
the Þ Sheriff's turn, which were the Courts then in 
ſt. and 


any ſuch power. 
Nor did the King's Court of Exchequer 8 a 
was the firſt Court was ſettled after the Conqueſt) 
ever © undertake to deal in Cauſes of that nature; 


but (as Mr. Lambard determineth this point very 
well) was only ſettled and appointed for cauſes 


concerning the King's Demeaſnes and Receipts. 


And he faith that after the Conqueror had ſup- 


preſſed the Forces of thoſe that made head againſt 


him, here, he ſettled this Court for his Revenues, 

and called it his Exchequer, after the name of his 
Exchequer in Normandy ; but (faith he) it differed | 

not a little from that; for the Excheque 


r of Nor- 


mandy had not only the Government 7 the Reve- 
nues of the Duke there, but was alſo the ſovereign 


Court for the adminiſtration of Juſtice amongſt his 
Subjects, until Lewis the Twelfth, King of France, 


Anno 1499. converted it into a Parliament, conſiſt- 
ing of a Preſident and Councellors, and eſtabliſh- 
ed it at Raan in Normandy, where it t. ſtill con- 


© Lamb, Arch, 
D. 
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| li tinueth. But (faith he) this Exchequer in Eng- 
Mi land had only the Direction of his Demeaſnes and 
11 Receipts, and the adminiſtration of Common Juſ- 


tice continued ſtill in that high Court of Juſtice 
and Equity, which did then and a long time after, 
as well as before the Conqueſt follow the King 
himſelf; and for proof thereof he quoteth Gerva- 
fius Tilburienſis, who wrote many obſervations 
upon the Exchequer, which he dedicated to King 
Henry the ſecond, and be yet remaining in the re- 
ceipt under the cuſtody of the Chamberlains of the 
Exchequer in the black book there. 
But becauſe (as Mr. Lambard faith) ſome con- 
tended to maintain that the Exchequer was in thoſe 
days a Court of all forts of Pleas, for all Subjects 
whatſoever, and that for the maintenance of their 
aſſertion, they do alledge the title of Mr. Glanvil's . 
Book in part thus: Et © illas ſolum leges continet | 
et conſuetudines ſecundum quas placitatur in Curia 
Regis ad Scaccarium, leſt others ſhould hereby be 
miſled, and for this reaſon think ſo too, and ſo be 
brought to conceive, that before the Court of 
King's-Bench or Common-Pleas were either of 
them ſettled in certo aliquo loco, that the Exche- 
quer might have the cognizance of all Cauſes be- 
tween party and party, as well maritime belong- 
ing to the Sea, and Sea- affairs, and from thence 
ariſing; as terrene belonging to the Land, and 
Land- affairs, and from thence growing; I ſhall 
here ſet down Mr. Lambard's anſwer to that which 
is alledged for the proof, and maintenance of this 
aſſertion, who confidently affirmeth, that the 
aforementioned words are not the words of Glanvil 
himſelf, but of the Publiſher of his Book in print, 
which appeareth by what precedeth tlie words al- 


Glanvil. in tit. ejuſd. lib 6 
1 ledged 
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Or, Sea-Furiſdiffim. an 


| Jedged in the Title, viz. Tractatus de legibus de 


tempore Regis Henrici ſecundi compoſitus ab illuſtri 
viro Ranulpho de Glanvile, juris regni, et anti- 


quarum conſuetudinum eo tempore peritiſimo; which 


(faith he) doth plainly ſhew and bewray that the 


| Publiſher ſpake of Glanvile as another man, and 


which alſo lived not then, but at another time. 
And herein he muſt needs ſay very truly, for never 


was there any Author of any credit that ever gave 
himſelf this or the like title, or being living, 


would ſay that he was juris regni & antiquarum 


conſuetudinum eo tempore peritiſſimus. 


And again, they have not taken in all the words 
of that title, which do follow, but have left our 
theſe, viz. Es coram Fuſticiariis ubicunque fuerint; 
which being ſo, the King's Bench or Court which 


then followed the King, muſt needs be herein 


comprehended and included, and the whole title 


being collected thus, Tractatus de legibus de tem- 
pore Henrici ſecundi compoſetus ab illuftri viro 


Ranulpho de Glanvile, juris regni et antiguarum 


conſuetudinum eo tempore peritiſſimo, et eas ſolum 
leges continet et conſuetudines ſecundum quas placita- 


tur in Curid Regis ad Scaccarium, et coram Juſti- 


ciariis ubicunque fuerint, Then doth this title 


make no argument for the proof of their aſſertion. 


And fo I ſhall leave the Exchequer then only to 


govern and rule the King's Revenues, Demeaſnes, 
and Receipts, and ſuch matters as belong only 


thereunto; and next caſt only a glance upon the 
Juſtices in Eyre and their Juriſdiction. 


The Juſtices in Eyre are ſaid by Gervaſe of 


S ilbury to be quaſi errantes, but by Bracton are 
called itinerantes : For King Henry the Second in 
the 32d * of his reign divided the Realm 1 _ 


© Glany, tit . «7.7 
ſix 
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fix parts, from which the Circuits which our 
Judges do now ride, do not much differ; and to 
every of thoſe parts appointed three Juſtices, who 
at their appointed times kept Circuits in their ſe- 
veral parts to them limited, and held plea as well 
of Criminal as of f Civil Cauſes. But Juſtices of 
Aſſiſes being likewiſe appointed, whoſe firſt office 
was to take Aſſiſes of Mort d' anceſtor, and Novel 
Deſſeiſins, according to the cuſtoms of Nor mandy, 
where it is called la Novellette; and gaining a fur- 
ther power of taking Attaints, Juries, and Certifi- 
cates, and delivery of Gaols : Theſe Juſtices of 
Aſſiſe by the beginning of Edward the Third's 
Reign gave an end to the Juſtices in Eyre, who 
about that time did ſurceaſe and take leave. 
Now could neither of theſe Juftices, the Juſtices 
in Eyre not coming every Fear into the Country, 
nor the other Juſtices (being ſometimes at home, 
ſometimes in their Circuit; and in their Circuit, 
ſometimes in one place, and ſometimes in another) 
take s cognizance, or have the hearing and deter- 
mining of maritime cauſes, ſeafaring matters, or 
any thing them concerning: For ſuch cauſes did 
and do require a more ſpeedy diſpatch and deter- 
mination than theſe Juſtices could afford them. 
Nam breviter et ſummarie tales ſunt eraminandæ 
cauſe, nes ad pleniſſimas Fudiciorum formulas re- 
currere oportet, ſed ſuccindtè de plano ſine ſtrepitu 
;judiciorum et ſolenni figurd ; immo velo levato in eis 
procedendum eſt, et ut dęueræ, vela navis, navigatio- 
nem et transfretationem properant, judicium fic pra- 
perat ad navigandum et transfretandum feſtinatio; 
Merchants, Mariners, and Seamen, whoſe buſi- 
neſs and affairs are ordered here, ventilated at ſea, 
and agitated beyond the Seas, muſt have a quick 
fLamb. Arch. pag. 31, 32. s Lamb, Arch, pag. 35. 
b Peckius in tit. TY 0 de Naufrag. "oy * * 


and 


Or, Sea- Turiſdiction. 43 
and ſudden diſpatch of Juſtice; that as they come 
in with one good wind, ſo they may go out with 
another: the Mariners cauſe admitteth no delay, 

but muſt have a judge, and a ſettled place of Ju- 
dicature at all times in readineſs for his diſpatch : 
for whilſt his cauſe is pleading for his right, his 
Ship is preparing for his Voyage; to which I may 
well apply the verſe in Virgil, | Interea claſſem volis 
aptare jubebat; for his ditty is always the ſame 
with another verſe of the fame Author's, * Nur ſus 
agam pelago, et ventis dare vela jubebo. wt - 
Neither for the very ſame reafon (if there had 
been no other) could the Court of Common Pleas, 
when it was ſettled, take cognizance of maritime 
cauſes, or ſeafaring matters, nor did the ſettli 
thereof diſſettle the Marina, which had at and be- 
fore that time been committed unto the care and 
charge of ſeveral perſons, as appeareth by thoſe 
ſeveral Records of the ninth and eighth year of 
King Heury the Third already cited; for the Court 
of Common Pleas (it 1s plain) began not to be 
ſettled until the ninth year of the ſame King, if fo 
| ſoon; for it was but that year determined that it 
ſhould be ſo ſettled ; but the power thereof reſted 
in the King himſelf, and his ſupreme Court, which 
_ conſtantly followed him whitherſoever he removed; 
and was by Magna Charta cap. 11. that Yearap- 
inted only to be ſettled in one particular place, 
be theſe words, | Communia placita non ſeguantur 
curiam noſtram, ſed teneantur in certo aliquo loco. 
Now although differences and controverſies of 
what nature ſoever, were then perhaps neither fo 
many, nor did ſo frequently ariſe as now, nor 
were of ſo great conſequence and concernment, as 
fince they have been; yet cannot I, or any man 


1Virg. ZEneid. 3. 11d. Kn. . Lamb. Archaion. 
F ; elſe 
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elſe (as I conceive) think that they were ſo few, or 
O mean, as that they deſerved no deciſion or de- 


termination at all. 


I cannot ſee then how it can be poſſible, but 


that theſe Cuſtodes muſt neceſſarily have then, even 
in thoſe ſo ancient times, a complete Juriſdiction 
for the regulating all maritime and ſea affairs, and 


for the deciding of all maritime and ſea differences, | 


by thoſe moſt exact Sea-laws, before thoſe times 
ſo well known unto ſo many Foreign Nations, and 


by them ſo gladly received, and | put in uſe and 
Execution ; and ® doubtleſs not unknown here, for 
the reaſons before expreſs'd, together with the an- 
tient Statutes of the Admiralty, and thoſe Laws of 


Oleron, which (as it plainly appears) were intro- 
duced by Richard the Firſt. 


m Rot. an. 12 Ed. 3. valent articuli ſuper quibus Juſtic. ue. 
ſunt conſulendi. | 


CHAP. vil. 


of the Exerciſe of the Sea-laws by the Grecians, 
Athenians, Romans, Italians, Venetians, 
Spaniards ; and by the Admirals of N ie 
and Caſtile. 


Rom the 8 of theſe Rhodians, have all 
or moſt Princes and Commonwealths in Zu- 


rope obtained their Laws, continually conſtituted 


and appointed chief Captains, Commanders, Go- 


vernors, or Admirals over all their Ships, ſeafar- 


ing-men, and ſea-affairs, to order, rule, and go- 
vern them by thoſe Laws, and to put the ſame in 


due execution, diſtinctly and apart from, and in 


no aſe mixt or intermingled with thoſe Laws 


. 


S381 
* * 
1 

. 

2 * 
. 
* 
2 
0 
ts 

Ea: 
"FAM 
. 
ILY 

- 41 
NM 
. 28 

8 
= 
Pi # 

2 

* 
8 
2 
5 

2 698 

n : 
5 5 
8 
pr N 
„ 
2 5 
" "T7 
I . 
1 J 
1 os 
2 75 
95 
bs. * 
Gy 
1 
. 8 
e 
2) 
9 T 
A "4 
8 
e 
7 * 
15 "RH 
Wet, 
3 
8 
_- 4438S 
> 4m 
7 „ 
© n 
1 
e 
1 
© 
2 
» 
+ Re 
WS 
Ss 
„ 
T1 « vu; * 
7. 
1 
» 18 
7 
__ 
Wo: 
_— . 
1 f. 2 
333 
, 
1:87 A! 
- 
NR 
* 5 N 8 
_— 
- 
_—_ 
8 
* 
BB 
* 3 
1 
oy RY 
N = 
- A. 
* NI. * 
bo RY 
"I 2 
3 
3 
1 
1; 0 
DOS. 

4 
Y bv = 
' 1.9 ING 
128 

1 8 

e's. 

. 7 

TR” 

Is * 

e 
A 

Ta 

Os 

BS 1 

=} ${ 

. 

Ne 
n 8 
FER "+ 
8 
NA 
1 = 

4 

2 
5 
4 . J 

IF 
py * 
8 

8 

8 

3% 


3 


Fa . R 
!!!!!! SE ESTs 
* 8 SA 3 WV 
CO EASE Dae OLONp 8: IDES 


3 
1 
* 
8 
8 
7 7. 
. 
ER, 
5 9 
* 
1 
5 2 Pf 
Wd 
4 
—* 
n 
. "we ; 
Bo 
r 8 
BA, 
1 
25 
9 
_ 
GR. 
"EIS 
—_ 
„ 
5 I 
» * 2; 
2 3 
K ry 
_ v3; 
4 Ty 
34 
5 * 
1 
* 
1 
3 
AEM 
399 85 4 
_ 
- = 
"2 
8 >; 
IM _ F 
Iz > J 
. "200 
1 
XY 
. 1 
1 
LEP 
1 wr 
Got 
"331 
wr. 
"0 
2 
2 „ 
. 
Rs 
_ 
= 
1248 2 
$ * 
. 25308 
' as 
3 
_ 
1 
wh _ „ 
+ CY 
(3 A, 
8 
„ 
8 Ft 
1 
_ 
; Wn > 
IR 
3 
Wa 
5 
he's 
wh! 
IS 
8 
3 
5 
Re 
. 
Ry; 
5 
. 
IO 
7 
* IR 
OS, 
xD 
; 3) 
x & 
PN 
EN 
tn > 
8 
PR 
4 
HEE 
2 
* 
Sd 
2] 
"I 
3 
7 s 
Ys 
7 
3 
8 
3 
hy 
She 
307 
-_ 
wa 
2 
"SM 
"FTA 
3 
"Eq 
3 
1 
1 
4 F 
WI 
80 
"64 
2 
8 
2 
1 
1 
EL 
AN 
i 7 
2 
4 


Or, Sea-Furiſdiftion, 46 
whereby they regulated their Landmen and Land- 


buſineſſes. 
The * Grecians have had from ancient times, and 


ſtill have their ſeveral ſpecial Judges for hearing 


and determining of all differences happening be- 
tween Merchant and Merchant, Mariner and Ma- 
riner, and between Merchants and Mariners, and 
between Merchants and Owners of Ships, and 


Owners of Ships and Mariners, and between them 


and all others that had to do with them in their 


ſea-trading, and ſea- affairs. And theſe Governors 


of their Fleets are termed or called their 5garnyol, 
or chief Governors. 

The b Athentans have in cond had the 
like for the ſame purpoſe, which they termed or 


called their Theſmothetæ. 


And the © Romans had antiently their Archign- 
bernit, præfecti claſſis vel maris, for their princi- 
al Governor, Commander of their Fleet and 


Shipping; but becauſe of their great employment, 


ſometime at Sea, ſometime at Land, they had 
their Magiſteriani, or Fuſticiarii (or as * Freccia 


ſaith) their Comes Commerciorum for the Judica- 
ture of all maritime cauſes. 


And when they came to be divided into King- 
doms and Republicks, the Kingdoms had their 


Admirals, and the Republicks their Conſuls, who 


had the Judicature of Freight, &c. 
The f Italians have their P Admiraglio or Ami- 


rante, and under them their / Conſoli del mare, for 
the deciſion of all cauſes maritime. 


« Petit. de 3 Attic. e Demoſthenes contra Apat. 
Zenoſinem & Phormionem. © Sejus Saturnius ad Sen. C. 
Trekel. d Precc. de officio Admiral. lib. ult. cap. de com- 


merciis. Vide etiam lib. 2. de naufrag. | * Conſol. 


del. mar, cap. 22. 


Spain 
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Spain hath its & Adelantado, and divers Admi- 
rals, ſome for Europe, ſome for the Indies, all. of 
W 2 

Naples hath an h Admiral of great power over 
all ſeafaring men, and all ſuch as get their living 
by the Sea, or are employed in building and fur- 
niſhing of Ships with what Neceſſaries ſoever; and 
over all fuch as make it their Trade to take fiſh 
in the Sea, &c. And his Court is called Magna 
Curia, from which there lieth no appeal, only to 
the ſupreme Council; all which he hath exciufve 
to all others, both for matters Criminal and Civil. 
The Admiral of Caſtile hath ſupreme Authority 
over all that uſe the Seas, and hath other Judges 
in Port-Towns for the diſpatch of all ordinary 
buſineſſes concerning Freight, Average, and all 

other maritime affairs, 


E Moriſotus orbis maritimi 1. 2. cap. 27. pag. 545. b Mo- 
xiſot. I. 2. cap. 22. p. 506. vide Frecc. de Subſend. tit. de 
offic. Admir. & Franc. de ponte, de poteſtate proregis. Gar- 
cias maſtrilli de magiſtrat. Iib. 5. cap. 1123. 


CHAT IC 
Of the Admiral of France and Denmark. 
Dur to come nearer home, the Kingdom of 
France hath from antient times had Admi- 
rals; and ſo affirmeth that learned Man Mr. 
Selden : Seculis in vetuſtioribus apud Gallos futre 
guidem Admiralli ſeu rerum maritimarum prefetsi ; 
a tamen ut eorum ſcriptores de dignitatis initiis 
baud parum diſcrepent; ſaith he, they are ſo an- 


2 De dominio maris, lib 2, c. 18. 
tient, 
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tient, that their Writers cannot agree when that 
dignity began: Sed id plerumque aiunt, reperiri 
ſub b Carolo Magno Roilandum maris Britannici 
(Aremoricani) præfectum, quem ex Eginharto vitæ 
Caroli ſcriptore contemporaneo petunt : But faith he, 
in Eginharto von maris Britannici, ſed tantum 
Britannici littoris prefettus expreſſe is nuncupatur; 
he was not Admiral of the Britiſb Sea, but of the 
Britiſh Sea-coaſts or Shore; Quo nomine non qui 
mari, ut provincie præeſt, ſed qui littori, & digni- 
tatis limits deſignatur : For he ſetteth forth plainly 
in the ſame chapter, that the Kings of France had 
no Dominion over thoſe Seas; Reges vero ipſos 
nullum tunc habuiſſe in mare imperium diſertè ſcribit 
Johannes Tilius Curiæ Pariſienſis actuarius: And 
there ſets down Tilius his own words at large, 
together with divers of other proofs throughout 
the ſame chapter, which fully manifeſts the ſame. 

Let in the beginning of the © ſame chapter, he. 
doth allow the French Admiral, or their præfectus 
maris copiarum navalium in mari quocunque et 
nautarum regimen, et juriſdictionem in perſonas et 
res mobiles, qui ſub judice veniant, pour raiſon ou 
occaſion de faift de la mer; id eſt, ob cauſam ali- 
quam à re maritima ortam. 
And in confirmation of this d Power and Juriſ- 

diction, and for the more plain declaration thereof, 
the Office of the Admiral by the Parliament at 
Paris is ſince thus ratified, and declared in the 
King's am. . 

1. That in all Armies which ſhall be raiſed, 

and ſet out to ſea, the Admiral ſhall be and con- 
tinue chief, and our Lieutenant General ſhall be 


d Idem ibid. ubi citat. Choppin. de dominio Franciæ, lib. 1. 
tit. 15. F 11. & Pasquier en les recherches, lib. 2. cap. 14. & 
J. Tilium de rebus Gallicis, lib. 2. c Idem, ibid. 
4 Edicts per Fontenon. Append. Hen. 3. 


obeyed 
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obeyed in all maritime Towns or Places, which 


are or may be without Contradiction. 


2. He ſhall have Juriſdiction, Cogniſance, and 
Determination of all things done or committed on 
the Sca, or Shores of the ſame; likewiſe of all 


Acts of Merchandiſing, Fiſhing, Freighting, or 
letting to Freight, Sales or breach of Ships, of 

Contracts touching the matters aforeſaid, of Char- 
ter- parties, of Sea-briefs, and of all other things 
whatſoever happening upon the Sea, or Shores 
thereof, as our Lieutenant alone ; and to all pur- 


poſes in the places aforeſaid, which Juriſdiction, 


Cognizance, and Determination we have inter- 


dicted to all other Judges. 
3. He ſhall have Cognizance excluſive to all 


others of cauſes Civil, and Criminal, of thoſe who 
are of the Dutch Towns, of Eſterlings, Engliſh, 


Scotch, Portugals, Spaniards, and Strangers, whe- 
ther the cauſe of ſuit be betwixt Strangers only, or 


betwixt Strangers and our own Subjects, upon any 
occaſion whatſoever. 


| He holdeth his © principal Court at the Marble 


Table in the Palace of Paris, and appointeth 


Judges & his Deputies in maritime Cities and 


Towns, who hear and judge ordinary matters 
within their Circuits; and if any buſineſs fall out 


worthy of greater Conſideration, they refer it to 
the Admirals principal Court. 

The Admiral of Denmark is called Riiks, and 
hath the like power and e the Admiral of 
France hath. 


4 


< Gregor. Tholoſ. Syntag lib. 47. tit. 3. | Claſſan. p. 9. con- 


ſid. 16. Dr. Zon. ex Moriſot. lib. 2. cap. r5. 
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cn. bs. 
Of the Aumiral of Scotland. 


(Lam confident) very well believe Hellwood, 
who was that Countryman, and in his Probeme 
upon his conſcience, as a Profeſſor of the Civil 
Law, denieth that he had any imployment or part 
in any Admiralty ; and he ſetteth it forth thus, 

in, 8 
1. That for the readier obedience to the b great 

Admiral of the Sea, it is by common conſent of 

Nations ſucceſſively agreed, that in conſideration 
of the Admiral's ſovereign commandment, ſpe- 
cial preferment, and power over the lives of men 
within -the Sea-flood, that therefore they ſhould 
alſo have a ſovereign Juriſdiction only proper to 
themfelves over all ſeafaring men within their 
bounds, and in all ſeafaring cauſes, and debates, 

Civil and Criminal; ſo that no other Judge of any 

degree, at leaſt in Scotland, may meddle thete- 

= with, but only by way of aſſiſtance; and that muſt 
be by way of Commiſſion, and in difficult cauſes ; 
and he inſtanceth in an action intended by Antoni 
de la Tour, againſt one Chriſtian Maſters, 6 No- 
= vemb. Anno 1542. and he quoteth for this example 
the firſt Tome, and the 555 Chapter of the Re- 
= giltry of Scorland, 

2. He ſaith © the Admiral is to conſtitute a 

=X Vice-Admiral, and Captains to ſupply his abſence 

at Sea, as alſo Deputies for particular parts on the 

x Coaſts, with Coroners to view the dead bodies 


Oncerning the Admiral of Scotland, we ma 1 
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_ 2 Wellwodd, proœm- b Wellwood, Cap. 2. pag. 10. 
| * found 
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found on Sea, or found on the Coaſts thereof ; 

And Commiſſioners or Judges General for exer- 
ciſing Juſtice in the High- Court on Land, in 
cauſes Criminal, ſpecifying likewiſe the Officers 
thereunto belonging, and theſe Commiſſioners or 
Judges General may ſit where they pleaſe, to exe- 
cute Juſtice, to impriſon and relax, and to com- 
mand the King's Priſons, Boroughs, and their 
Priſon-keepers, to receive and keep their Pri- 
ſoners. 
3. That 4 his authority is diſtinctly acknow- 
ledged in all things pertaining to ſeafaring matters, 
and therefore his Judge Deputy, or Commiſſary 
is called Judge Admiral; and he and none other 
doth ſit, cognoſt, determine, and adminiſter Juſ— 
tice in all Civil debates between Mariner and Mer- 
chant, and between Mariner and Mariner: as 
likewiſe upon all Complaints, Contracts, Offences, 
Pleas, Exchanges, Aſſecurations, Debts, Accompts, 
Charter- parties, Covenants, and all other Writ- 
ings concerning lading and unlading of ſhips, 
freights, hires, money lent upon caſualties and 


hazard at ſea, and all other buſineſs whatſoever 


amongſt ſeafarers done on ſea, this fide ſea, or be- 
ond ſea, not forgetting cognition of the Writs 
and Appeals from other Judges, and the cauſes of 
Actions of Reprizal or Letters of Marque. 
Yea, and to take * Stipulations, Cognizances, 
and Inſinuations in the books of the Admiralty, 
and to arreſt and put in execution. 
4. That he is to enquire as well within liberties, 
as without, by the Vath of e men en 


ſeveral offences. 


4 Id. cap. eodem, pag. 11, ld. cap. 2 12. | abi citat 
Splomarn Admiral. in en regno & librum officio Ad- 
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1. Of Revealers of the King and Country their 


ſecrets over ſea in time of war. 


2. Of all Pirates, their Aſüſters and Abettots, 
 Out-traders and Receptours. 

3. Of the Breakers of the Admirals Arreſtments 
and Attachments. 

4. Of Goods forbidden, and Merchandiſes not 
cuſtomed, and yet ſhipped and tranſportdd. 
5. Of the Reſiſters of the Admirals Officers in 

executing their precepts. _ 

6. Of the Foreſtallers, Regraters, and Deartli⸗ 
ers of corn, fiſh, drink, fire, wood and victuals 
carried over ſeaa. 
5. Of Pleaders before other Judges than the 

Judge Admiral in cauſes pertaining to his Juriſ- 
_ diction, as alſo of the Judges taking cognizance of 
| ſuch cauſes. ſt 
8. Of ſuch as give Sen- briefs, Teſtimonials, or 
ſuch like, over ſea, without power or licence from 
the Admiral. 

9. Of Tranſporters and Curtiers of Traitors, 
Rebels, manifeſt Tranſgreſſors, and F ugitives from 

Juſtice over ſea. 

10. Of Freighters and Hirers of Ships of other 
Nations, when _ may be ſerved. by their own 
Nation. 

11. Of ſuch as cl Ballaſting-ſand, or what 
elſe in Harbours or Channels that _— defile or 
ſpoil the ſame. 

12. Of Ship or Boat-wrights, extorting the 
Leiges or Subjects. 

13. Of taking away the Buoy from the Anchor 
or cutters of Cables or other Tews, 

14. Of falſe Weights and Meaſures by ſea. 

15, Of Shedders of other mens blood on Sea, of 
any Port or River below the firſt Bridge next 7h 


Sea, 
E 2 10 of 
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16, Of ſuch as have furniſhed Ships with ill 
wares, or gear, as the Seamen term it, whereby 
any are hurr, lamed, or maimed. 

17, Of Cuſtomers and Water-Bailiffs, which 
— Cuſtom or Anchorage than hath been 
uſual 

18. Of ſuch as abſent themſelves from Wapen- 
ſhewing, or Muſtering, which the Admiral may 
ordain twice a year in time of war, and once in 
two yeat in time of peace, upon all dwellers at 
Ports and Harbours, or within one mile near 
thereunto. 

19. Of all ſorts of ranſarellicrn committed by 
Seamen, Ferrymen, Watermen, as well in Floods, 
Rivers, and Creeks, from the firſt Bridges, as on 
the Seas, Fiſhers, Pilots, Shipwrights, and Preſt- 
men, and continuing his authority, after due cog- 
nition to levy and gather the penalties and amerce- 
ments of all ſuch tranſgreſſors, together with the 
goods of Pirates, Felons, capital Faulters, their 
Receivers, Aſſiſters, attainted, convict, con- 
demned, outlawed, or horned. 

20. Of Deodands, viz. the thing, whether 
Boat or Ship, c. that cauſed the death of a an. 
or by reaſon whereof a man did periſn. 

21. Of Waif or Stray-goods, Wreck of Sea, 
_ Coaſt-goods. - 

22. Of Shares, lawful Prizes, or Goods 4 thi 
Enemy, Lagon, Flotſon and Jetfon : Lagon, 
which lyeth on the Sea-ground, or is taken from 
the bottom of the Sea: Flotſon, which is found 
ſwimming on the Sea; Jetſon, which is caſt forth 
of the Sea, and is found on the Shoar, with An- 
chorages, Beaconages, Mear- Swine, Sturgeons, 
and Whales, and all fiſh of extraordinary great- 


neſs, which have always been allowed to the 


Admiral 
: | "CHAP 
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CHAP. x. 


From the common Acceptance of the Sea-laws in 
other Nations is inferred the Acceptance of 
them in England. 7 NT 


Hs have I ſet forth the antient original 
and beginning of the Sea-laws from the 


Rhodes fo exactly by them ſet down according to 


the rules of equity, that none of the Roman Em- 
perors, the Maſters of Law, no not Antoninus, 
who (as he accounted himſelf) was 15 oops xver©', 
Mundi dominus, would undertake the deciſion of 
maritime cauſes, but would refer them to the de- 
termination of the Laws of the Rhodes. Ls 
I have likewiſe ſet forth the common and gla 
acceptance of them, or of what .could be got of 
them; or rather the earneſt ſuit for them by very 
many other Nations, the uſe whereof hath been 
moſt profitably continued amongſt them. 
Can it be thought then that this Nation being 
an Iſland (to which Shipping and Navigation muſt 
needs be moſt neceſſary and uſeful) ſhould deny 
or refuſe theſe Laws, ſo ſerviceable and uſeful for 
their Maritime affairs, there being no other Law 


here uſeful for that purpoſe ? or ſhall it be thought 


that this Nation neither knew or heard of them, 


when ſo many other Nations did? 


Certainly no: This Nation hath very antiently | 


| flouriſhed by its Trade and Traffick with other 
Nations, and hath been frequently accuſtomed to 


Navigation and Transfretation, and hath had as 
well converſe as commerce with thoſe Nations, 


and would as well convey thoſe Laws hither for 


E111; 
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their common Government, as tranſport their wn 


Commodities thither for their private benefit, 
which happily could not be enjoyed one without 
the other. If not ſo, yet let no man ſay that the 
two famous antient Univerſities of the Land, 
wherein there be fo many Colleges and Houſes of 
antient foundation, in which have been by the 
Founders themſelves ſo many Fellowſhips, Scho- 
larſhips, and places founded, ſettled, and em- 

loyed properly and ſolely for. Students in the 
Civil and Maritime Laws, or the Laws proper 
and neceſſarily uſeful for Navigation and Maritime 
affairs, being fo ſcattered, (or I will rather ſay de- 
cently, as flowers ſtrewed) and diſperſed through 
the whole body of the Civil Law, the ſubject 
whereon thoſe Sang were to ſpend their daily 
labour, pains, and employment, could poſſibly be 
long ignorant of thoſe Laws, that het ſo many 

renamed Nations had ſo long and ſo well 

. 

What if known by this Nation, was there yet 
any uſe made of them in it? That they were 
known by what hath been, ſaid or conſidered, cer- 
tainly I cannot have ſo ill a conceipt of my Coun- 
trymen, the antient Inhabitants of this Nation, as 
to think them fo long i Wera and unſkilful of 
thoſe antient Laws of the Sea, and Laws ſo neceſ- 
fary for Maritime affairs, as ſome would, make 
them to be; much leſs will I think the Govern- 
ment of this Nation to be without ſo good order 
and juſtice in any particular, as not to ſettle theſe 
Laws once known for the goyernment of its Ma- 

ritime matters; nor will 11 imagine the Maritime 

men to be ſo dull or ſtupid, as not gladly to em- 
brace the ſettlement of ſuch Laws as tended ſo 
much to their quiet, and advance of their pro- 
fit, being to trade and commerce with ſuch” as 
1 1 uſed, 


- 
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theſe. 


Again, mall we ſay that ſo many Nations, ſome 
ſo remote, and ſome ſo near home, as France but 


over againſt us, and Scotland even within the 


fame Iſland, all governed by the Civil. Laws, or 


Municipal Laws thence derived, and by them re- 


gulated and guided as the Sea Laws are, and which 


keep the paths and very footſteps thereof in their 
proceedings, as the Sea Laws do; have with ſo much 


eagerneſs purſued and ſought for thoſe Sea Laws, 


and with ſo much cheerfulneſs embraced and con- 
tinued them; and that this Nation that is inveſted 
in a Law particular and municipal, which doth in 
no wiſe ſo much as challenge or claim any deriva- 


tion from, or dependency of the Civil Law, but 


is altogether different and diſagreeable thereunto in 


its proceedings, and oftentimes in its determina- 


tions, and hath no foundation or grounds whereon 
the deciſions of Sea controverſies can be built, 


uſed, in this e no other Laws but 


ſhould without the knowledge and practiſe of theſe 


Civil and Maritime Laws deal and trade with ſuch 
as do live under them, and are guided by them? 
Surely no, ſo many inconveniences, diſtractions, 
and diſtempers, by reaſon. of the varieuſneſs of 
two Laws, both in proceedings, and oftentimes in 


determinations, would long alone have deſtroyed 


all our Commerce and Traffick with theſe other 
other Nations, and ſo conſequently have deſpoiled 
us of our Navigation and Shipping, the principal 
ſafeguard of this Land. 

Nay, Iam ſo far from doubting the acceprance 
of theſe Maritime and Sea Laws hete in, England, 
as well as in other Nations, that I am confident 
they were here ſettled before they were ſettled in 


divers of thoſe. Nations before mentioned: For 1 


muſt not ſo much as think, or have the leaſt con- 
| E 4 ON ceipt 
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ceipt that England ever borrowed any thing at all 
from thoſe Articles which are cognoſcible in the 
Admiralty of Scotland. But I may very well be- 
lieve that thoſe Articles of Scotland were borrowed 
from ſome of the three antient Records of the Ad- 
miralty of England: (For ſo are all things by the 


Admiral, Judge, or Lieutenant decreed, and re- 


giſtred by an Ordinance of Richard the Firſt, 
made at Crimfby, ſtyled and faid to be) which are 
with very many other antient things, compriſed 
in the Black Book of the Admiralty, which are 
therein ingroſſed in an antient Character upon Vel- 
lum, one of which immediately followeth the an- 
tient Statutes of the Admiralty, and is there ſet 
down in old French as tlie ſaid Statutes are, and 
containeth 38 Articles. | 

A ſecond is a Latin Copy tranſlated out of an- 
other antient French Record by Roughton, and in 
an antient Character in the ſame manner, inſerted 
into the ſame book, and containeth 52 Articles, 

The third is the Inquiſition taken at Quinbo- 
rough the 2d of April, in the 49th year of the 
Reign of Edward the Third ; at which time and 
to * place he cauſed ſeveral Maritime and 
_ Sea-faring and Sea-trading men of the beſt judg- 
ment and knowledge in Sea affairs of moſt of the 
Maritime parts of England to be ſummoned, and 
there before V. Nevel Admiral of the North, 
Philip Courtney then Admiral of the WR, and 
William Lord Latimer Chamberlain of England, 
and Warden of the Cingue-Ports, to meet toge- 
ther and conſider of all ſuch Points and Matters as 
had antiently and uſually been obſervable, inquir- 
able, and puniſhable in the Admiralty, upon 
which inquiſition 8 1 Articles were concluded on, 
which are likewiſe ingroſſed (they being more 


particular than the former) in old French, iti the 
ſaid 
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ſaid antient Black Book of the Admiralty: But 
theſe (as the Scottiſh Articles) do concern only 
matters to be proceeded againſt criminally, and 

not matters of Trade, Traffick and Commerce, 
and damages ſuſtained at Sea, or in Ports, Ha- 
vens, &c. whereof J ſhall come to treat in the 

ſecond Book; yet do theſe ſeveral Records in ſe- 
veral Articles ſet forth in what manner ſuch as 
| ſhall ſue or implead any Merchant, Mariner, or 

Seafaring- man for any Contract Maritime, whe- 

ther made by Charter- party or otherwiſe, or for 

any thing whatſoever done of, or concerning any 

Ship or other Veſſel in any other Court than the 

Admiralty ſhall be proceeded againſt, as I ſhall 

more particularly hereafter ſet forth: But my 

chiefeſt reaſon that the Civil and Maritime Law- 

Courts were here ſettled in England, before they 
were ſettled in divers of thoſe other Nations, is 

for that this Nation hath had the Dominion over 

the Britiſh Seas, and their High-Admirals their 

Juriſdiction over thoſe Maritime Affairs, which 
fell ſub iſto regimine et dominio, ſo antiently, as 

that in Edward the Firſt's time the ſame was ac- 

knowledged by very many other Nations to have 
been then beyond the memory of man, as I have 
before ſet forth in the ® 5th chapter of this Book, 
where I take my authority from an antient Re- 
cord of the Tower in nature of a Libel, intituled 

De ſuperioritate maris Angliæ, et jure officii Ami- 

ralitatis in eodem; as is in the ſame 5th chapter 

_ expreſſed, The Record it ſelf I was a long time 

ſince ſhewed by my old friend Mr. Collet, who 

for a long time had the keeping of the Tower 

Records under ſeveral men, unto whoſe care and 


|» tap, ap. . 
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cuſtody the fame were committed; and afterwards 
I met with the fame in Mr. Selden's Book, > De 
dominio maris, which I had not before read over; 
and after that I found the ſame ſet forth by © Sir” 
Edward Coke in his Juriſdictions of Courts; yet I 
will not ſend the Reader thither to ſeek it, but. 
for his readier perufal I ſhall again ſet forth the 
ſame here, and therewith terminate and end this. 
firſt Book of my Maritime Dicæologie of England. 
The words of the Record are theſe, . 
A vous Seignieurs Auditors Deputes per le Rois 
de Engliterre, et de France a redreſſer les damages 
faits as gents de lour royalmes et. des auters terres 
ſubgits a lour ſeignuries per mer et per terre en temps 
de pees et trewes. Monſtrent les procorours des 
Prelats et Nobles, et del Admiral de la mier d' En- 
gliterre, et de Cominaltes des Cities et des Villes, et 
des Merchants, Mariners, Meſſagiers, et Pelerins, 
et des toutes aultres du dit Royalme de Engliterre, 
et des aultres terres ſubgits a la Seignurie du dit 
Roy d' Engliterre, et daillours ſicomè de la marine; 


die Genue, 2 Eſpaigne, Alemaigne, Ze- 
land, Hayland, Friſe, Dennemarch, et Norway, 
et de pluſours aultres lieux del Empier, que come 


les Rays d' Engliterre per raiſon du dit Royalme du 
temps dont il ny ad memoire du contrarie euſſent eſte 
en paiceable poſſeſſion de la Soveraigne Seignurie de 
la mier d' Engliterre et des Iſles eſteaunts en ycele 
per ordinance et eſtablicement des lois, eftatuts, et 
defenſes et Parmes et des veſſeaux autrement garnies. 
que veſſeaux de merchandiſe et de ſeuerte prendre et 
ſauve de gardes doner en tous cas que meſtier ſerra 
et par ordinance entre tout manere des gents taunk 


b Seld. De dom. maris, lib, 2. c. 26. © Coke Juriſdic. 
Court. c. 22. 5 | 
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 dautre ſeignurie come de lour de propre de tous aul- 
tres faitz neceſſaries a la garde de pees droiture et 


equitie par elonques paſſants et per ſouveraigne garde 
et toute manere de conifance et juſtice haulte et baſſẽ 
ſur les dites lois, eftatuts, ordinances, et defenſes, 
et pur toutes autres fails queux à le government de 
ſouveraigne Seignurie appertenir purrent es lieux 
avandits. Et A. de B. Admiral de la dit mier de- 
putey per le Roy d' Engliterre, et tous les aultres 


Admirals par meſme celus Roy d' Engliterre et ces 
Anceſters iades Royes d' Engliterre euſſent eſte en 


paifiable poſſeſſion de la dit ſouveraigne garde ove 
la coniſance et juſtice et touts les aultres appurte- 
nances avant ditz forpriſe en caſe dappele et de que- 
rele fait de eux a lour ſouveraigne Roys a Engliterre 


de defalte de droit ou de malvais judgement, et eſpe- 
cialment pur empechement metre et juſtice faire ſeurte 
prendre de la pees de tout manere de gents uſants 


armes en la dit mier ou menans niefs aultrement ap- 


parreilles ou garmes que nappertient au nief de mar- 


chants, et en touts aultres points en queux homme 
poit avoir reaſonable cauſe de ſuſpition vers eux de 
robbery, ou des aultres mesfaitz. Et come le maiſtre 


die nieſs du dit roialme d' Engliterre en abſence des 


dits Admirals euſſent eſte en paiſable poſſeſſion de co- 


nuſtre et juger des touts faits en la dite mier entre 
touts manere de gents felone les lois eftatuts et les 


| defenſes, fr auchiſes et cuſtumes. . 


Et come en le primer article de lailliance nad: 


gaires faite entre les dites Roys en les traites ſur le 


darreine pees de Paris ſoient compriſes les paroles 
que ſenſuient en une ſedule annexe a yceſte. 
Primerment, il eſt traite et accorde entre nous et 
les meſſagers et les procurours de ſurdiz en nom des 
dits Rois que yceux Rays ſerront lun a lautre deſores 
en avant bons verrois et loyaux amyes et eydans coun-- 
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tre tout homme ſauue leſgliſe de Rome en tiels manere 
que fi aſcun ou pluſours quicunquez ils fuiſſent 
voloient deponticer, empheſcher, ou troubler les ditz 
Nys en franchiſes et liberties, priviledges es droits, 
es droitures, ou es cuſtumes de eux et de lour royalmes 
guils ſerront bons et loyaux emys et aydans countre 
toute homme que puiſſe venire et morir a defenare, 
gardi et maintenir les franchiſes, les liberties, les 
privileges, les droitz, les droitures, et les cuſtumes 
de ſuſdites, except le dit Roy d' Engliterre Monſieur 
John Duc de Braban en Brabant et ſes heires deſcen- 
dus de lui et de la fille le Roy d Engliterre, et except 
pur le dit noſtre Seignior le Roy de France excellent 
Prince Dupert Roy d' Alemaigne, ſes heires Roy 
a Alemaigne, et Monſieur Johan Counte de Henan 
en Henan, et que lun ne ſerra en conſaile ne en aide 
ou lautre perde vie, membre, eſtate ne honour tem- 
porel. Monfieur Reymer Grimbald wmaiſtre de la 
navie du dit Roy de France que ſe dit eftre Admiral 
de la dit mier deputey perſon Seignior avant dit pur 
fa guerre contre les Flemings apres le dite alliance 
faite et affirmee contre le forme et la force de meſme 
talliance et lintention de ceux qui la firent Poffice del 
Admiral en la dite mier d' Engliterre par commiſſion 
du dit Roy de France torſeouſement empriſt et uſa 
un an et 1 en pernant le gents et Merchants du 
Royalme d' Engliterre et daillours per la dite mier 
paſſaints oveſque lour biens et les gents ainſi priſes 
livera a la priſon de ſon dit Seigniour le Roy de 
France lour biens et marchandizes a les receivors per 
meſme celuy Roy de France a ceo deputey en les ports 
de ſon dit Royalme come a luy forfait et acquis fiſt 
amener per ſon juggement et a gard, et la priſe et 
detenue des dites gents ove lour dites biens et mar- 
chandi ſes et ſon dit juggement, et a gard ſur la for- 
Faiture de eaux et acqueſt ait juſtiſie devant vous 
1 Seigneur 
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Seigneurs Auditors en eſcripts per my lautoritie de ſa 


dite commiſſion ſur P Admiralte avantdite per lui ainſi 


| w#ſurpe et per une defenſe communement fait per le 


Roy d Engliterre pern ſon poer ſelonla forme de le 
tiers article de lalliance avantdite qui contient les 


paroles deſuſecripts en requerant que de ceo il en fuſſe 


quitz et abſoluts en grand damage et prejudice du 


dite Roy d' Engliterre et des Prelats et Nobles et aul-: 


tres deſuſnomes. Purgquoy les dites procurours et les 
noms de lours ditz Seigniours a vous Seigniours Au- 


ditors avantditz pryent que deliverance dewe et. ba- 
tine des dites gente oveſque lour biens et marchan- 
_ diſes ainſi priſes et detenues faicets eſtre fait al Ad- 
miral du dit Roy d'Engliterre a qui la coniſance 
de ceo apertient de droit ficome deſſus eſt dit, ainfi 


2 


quils ſauns diſturbance de vous et d'aultre puiſſe de 


ceo conoiſtre et faire ceo que apertient a ſon office 


avant dit. Et que le dit Monſieur Reymer ſoit con- 


diempne et diſtreint a faire due ſatisfattion a touts 


tes dits damages ſeavant come il purra ſuffire et en 


ſa defalte fon dit Seignior le Roy de France per que 
il eſtoit deputey al dit office, et que apres dewe ſatis- 
fattion failz as dits damages le dit Monſieur Rey- 
mer ſoit fi duement punis par le blemiſſement de la 


example par temps a venir. _ 


dite alliance, que la puniſſion de luy ſoit as autres 


Item in alio Rotulo annexo. 


Item, A la fin que wenes et conſideres les formes 
des proces et les letters ordonees per les conſaillens 


le Aiel noftre Seignior le Roy, etc. eſpecialment a re. 


tinir et maintenir la Souveraign gue ſes dits. an- 


ceſters Roys d' Engliterre loloyent avoir en la dite 
mier d' Engliterre, quant al amendment, declaration, 
et interpretation des loix per eux faites a governer 

os On touts 
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touts maneres des gents paſſants per la dite mer. 
Et Primerement a ſon Admiral. et as Maiſters et 
Mariners des mefs de Cync ports d' Engliterre, er 
des autres terres annexes a la corone d Enpliterre 
emendant à fa armee en la dite mier pur retinir 
et maintenir la garde des lois avantditz, et la pu- 
niſſion de touts: faitz al encountre en la mier 
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7 hat the Sea Furiſdifion and the Lind Juri 5 
diction are, and jo neceſſarily muſt be, two 
different and diſtinét Juriſdickious, having no 


nn, d og the orber. 


Lough the exact time of the beginning 
A or firſt ſettlement of the Juriſdiction of 
the Admiralty Court here in England, be 

not by me in the preceding book ſo d ſet 
forth as ſome might have expected, yet is ſome 
foundation thereof deduced from ſuch hight of 
Antiquity, as that I cannot but hope that ah Juriſ- 
diction itſelf will for that eauſe, and what ſhall'be 
ſhewed in this enſuing Treatiſe, deſerve a'continu- 
ance to. poſterity. And although in the precited 
antient Records, we find not the ſame title of that 
Office obſerved, and kept, yet may we very well 


Pence ive the me Ofice to have been re 
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exerciſed, and executed, though under ſeveral 
titles. And we find that in Edward the Firſt's 
time (as plainly appears by the before quoted 
2 Libel, and other before cited Records) the fame 
was exerciſed under the title of h Admiral: And 
doubtleſs that title was long before that time known 
to belong unto the chief Captain, Commander, or 
Keeper of the Fleets, Ports, and Seas, and hath 
been ſo uſed by many other Nations in Europe. 
However the diverſity of names neither extin- 
guiſheth the nature of the Office, nor doth ſo 
much as make any diſtinEtion between the one and 
the other perſon ſo diverſly named, whilſt they 
both bear one and the ſame fſignification., 
But here I ſhall proceed next to diſtinguiſh this 
Juriſdiction from the Land Juriſdiction, and ſhew 
that the Land Juriſdiction and Sea Juriſdiction are 
(and muſt neceſſarily ſo be) two abſolute, different 
and diſtinct Juriſdictions, having no dependency 


one upon the other. _ ONL 5 
And firſt, theſe two Juriſdictions are abſolutely 
different and diſtinct in reſpect of the Parties which 

exerciſe them; the one being exerciſed in the 
active and directive part by the Admirals, Cap- 
' tains, and Governors of the Seas, Sea-coaſts, Ports 
and Shipping, which have all or moſt of them from 
antient times been Eguites Aurati, deſcended from 
Royal Blood: Noblemen, or deſcended from No- 

bility, as b Sir Henry Spelman faith. The judicial 
part by the Judges of the High Court of the 
Admiralty, and Vice-Admirals Courts, learned and 
well vers d in the Civil and Maritime Laws, juxta 
illud venerabilis ejuſdem © Spelmanni verb. De Ad- 

miralio Gallico, peg. 16. Nos enim, Cc. de gu vile 


hy Cap. ule: prim. lib. d Spelm. verbo Atmiralleoram ſeries, | 
© Spelm. verb. Admir, Gallic. p. 16. & ſupra, cap. 2. lib. 1. 


we, 


ſub ſihe. 


fuprk, tab. 2. Ib. 1. ſub fine. The other exerciſed 
7 Emes Judges of the Land in the Courts at 
Weſtminſter, and within the Bodies of the ſeveral 


Counties of the Nation in their ſeveral Circuits 


the Judges of one Circuit having no authority or 
power over the other, nor having any thing to do 
to intermeddle with the other in their Circuits. 
| Secondly, the Court of the Admiralty hath 
from antient times been ſtyled Suprema Curia ſuæ 
Majeftatis Admiralitais Angliz ; ſo that the ſame. 
hath antiently been ſtyled the King's Court, as 
well as his Courts at Weſtminſter. But from the 
one Juriſdiction there lieth an immediate appeal 
unto the ſupreme authority in Chancery, which 
Court appointeth Judges Delegates by Commiſ- 
fion under the Great Seal (upon the apprehenſion 
of an illegal ſentence) who are aſſigned and ap- 
pointed Judges for further hearing, deciding, and 
_ adjudging of the ſaid ſentence and cauſe of appeal, 
according to the rules of the Civil Law. OY 
In the other there lies a Writ of Error from the 
Common Pleas to the King's Bench, and from 
that Bench to the Judges. of all the three Benches 
in the Exchequer Chamber. 8 
The Appeal from the Admiralty is for the 
rectifying of the Sentence, as well as of the pro- 
ceedings, which appeal the Foreigner muſt be al- 
lowed, otherwiſe he will complain at home of 
injuſtice done here, and ſo proceed to the courſe 
of obtaining Letters of Repriſal for his ſatisfaction, 
whether the firſt ſentence was good or not, upon 
this ground only, that he had not the due courſe 
of Law allowed him, for the trial of that Sen- 
tence which was firſt given againſt him. 
The Writ of Error reverſeth the Judgment, 
tho? never ſo juſt, if an error be found in the pro- 
ceedings; but reyerſeth not the Judgment, tho? 


- 
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the ſame ſeem never ſo erroneous to him againſt 
whom it was given, if no error be found in the 
proceedings. 

Thirdly, they are abſolutely different and di- 
ſtin& in — of the different and diſtinct ſub- 
jets the Judges of them do handle and are buſied 
about; they of the one being buſied and occupied 
in the ordering and diſpoſing of all buſineſſes upon 
the Coaſts and Havens of the Seas, tending to the 
preſervation of this Nation from foreign Invaſion, 
and keeping thereof in ſafety and quiet; and in the 
building, repairing, tackling, and furniſhing, or 
cauſing the building, repairing, tackling, and fur- 
niſhing of all manner or ſorts of Ships, Boats, or 
Veſſels whatſoever for that purpoſe, and keeping | 
the dominion over the. Britzſþ Seas, and in the 
otherwiſe ordering and directing of all manner of 
Ships, and Shipping, and ſeafaring Men, and all 
manner of Trading, Merchandiſing, Traffick, and 
Commerce thereby, or therewith ; and in hearing, 
deciding, and adjudging all differences, debates 
and controverſies ariſing from things done, or to 
be done at Sea, or in any. Port, Harbour, or 
Creek thereof, either between the King or - 4 
Lord High Admiral, and any Party, or between 
Party and Party, F oreigner or others, whether. 
Criminal or Civil. # 

Thoſe of the other q uriſdiction being employed : 
in ordering of all things for the good, peace and 
quiet of this Kingdom within itſelf, and in the 
hearing and determining of all. offences, debates. 


and differences ariſing, or growing from any thing 


done, or to be done within the ſeveral bodies of 
the Counties thereof, whether they be Criminal or 
Civil, whether they concern Eſtates real or 


nal; | whether N between the King, and Was 
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other party, or between party and party, which 
are triable by the ſaid Law. 

Fourthly, they are different and diſtinct, in 

reſpect of the rules the Judges proceed unto dr 

ment by, thoſe of the one Juriſdiction pr 

ing according to the rules of the Civil Law, known 

and uſed by all or moſt Courts and Judicatures 1 in 

Chriſtendom. 15 

Thoſe of the other proceeding according to. 

| Rules. and Laws municipal, known only we, 

themſelves, and ſuch as are well ſkilled and vers 

in the ſame, and are Inhabitants and Subjects 85 

this Nation. | 

To ſet forth the Henan between theſe two 

Juriſdictions in their proceedings, was to under- 

take the ſetting down of the whole proceedings in 

all ſeveral cauſes, triable both in the Admiralty, 
and the Common Law-Courts; the one of which 

(with ſome pains) I might very well do; but the 

other belongs not to me to undertake : yet ſo 

— I know of them, as that I am ſufficiently 

informed in my judgment, that they are eredede | 

ingly different even in their proceedings. 8 

Fiſthly, they are different even in the 77 
themſelves, whereby the Judges are guided to 
their determination, and directed in their giving 
of judgment; thoſe of the one Juriſdiction deter- 
mining according to thoſe Civil Laws, which are 

Maritime, and ſtill retained, and kept in uſe in 
moſt Nations in Europe, adjoining thereunto thoſe 
few and ſhort Laws of Oleron, with ſome other 

_ cuſtomary Laws of the Seas, which are commonly 

accepted. and known, where ſuch Judicatories are 

kept and held; and are expreſsly declared and 
publiſhed by ſeveral Maritime Writers. Thoſe 
of the other judging according to a municipal 

2 Law, 
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Law, fitted, prepared, and compofed only for 
Land affairs, and indeed only for the Land affairs 
of this Kingdom by the advice of ſuch as have 
had the beſt judgment in thoſe Land affairs. 
And as theſe are different and diſtin& from the 
Civil and Maritime Laws, which have been com- 
poſed by the advice of ſuch as have had frequent 
Traffick, Trade, and Commerce at ſea, and by 
that means have had beſt knowledge and judg- 
ment in ſea affairs: So indeed in the ſame manner 
are the Civil Laws which have been compoſed and 
eſtabliſhed in other Nations by fuch as have been 
of beſt experience in buſineſſes of the Republick, 
for the guiding and governance thereof diſtin- 
guiſhed and kept apart from thoſe other Civil 
Laws which are Maritime % hy 
The abſolute neceſſity of keeping theſe two 
Juriſdictions thus diſtin&t one from the other, you 
ſhall have fully ſet forth in the 14 & 15 chapters 
of this ſecond Book, wherein is ſhewed the uſe 
and practice of the Civil Law in moſt foreign Na- 
tions, and that the ſame is abſolutely neceſſary to 
be uſed and practiſed in all Admiralty Courts, 
* which two chapters J eſpecially refer the 
—ĩ ĩ · 8 


- Infra lib. iſto 2. cap. 14 K 1 3. . 


ent 


f 
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„ > ne 

That the Furiſdiction of the Admiralty doth ex- 
tend to all manner of Ships, Shipping, Seafar- 
ing and Sea-trading men. EEE | 


Eeing then that the Admiralty is a diſtinct Ju- 
riſdiction from the Land Juriſdiction, in the 
next place the bounds and limits thereof are to be 
conſidered, and thoſe will beſt appear by the be- 
fore mentioned Records, of the Patents and Grants 
of that Juriſdiction. —. ta. 
PFirſt then, that this Juriſdiction extendeth to 
all manner of Ships and Shipping, (I conceive) 
will not be denied; for it is plain by the Records 
already quoted, that the Kings had in thoſe an- 


tient times their Admirals as well for the Northern 


Seas and Coaſts as the Weſtern; yea, and ſome- 
times ſeveral Admirals for one of theſe Coaſts, as 
in the twentieth year of Edward the ſecond, qui- 

dam * habuerunt cuſtodiam coſterarum maris inter 
Toffe & Thaw, & guidam aliarum; and in the 
tenth year of the ſame King's reign, one HY. 

had the ſame power ab ore aque Thameſis uſque 
2 and Fobannes de Thorpe ab Ipſwic. uſgue 

inn. = 

Shall we think then that this King had in thoſe 
times (when ſhipping was far more ſcarce than it 
hath been ſince) in each of theſe Coaſts, and in 
every of theſe particular places within theſe Coaſts 
(where he had Capitaneum & Admirallum flote ſuæ) 


2 Fleet conſiſting of his own particular Ships, 


which he called fota naſtra, which required a Cap- 
tain and Admiral to govern them? Certainly no, 


Rot. an. 20. Ed. 2. memb. F | 
i. 


but 
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but all Ships, Boats and Veſſels whatſoever belong- 
ing unto ſea, tam remiculi, quam corbite ſive gauli; 
tam naves frumentarie ſive onerariæ, quam naves 
præſidiariæ; tam Beucentauri, quam naves pretorie 
ve Navarche, &c. were all comprehended under 
flota navium, And this is plain, for. that theſe 
Governors were ſometimes ſtyled > Capitanei na- 
vigii, as well as Capitanei & Aamiralli flote na- 
vium : And that navigium ſignifieth all manner of 
ſhipping, I have already ſhewed. And likewiſe 
very many of the antient Patents expreſsly run 
flote noftre omnium navium ; I ſhall inſtance only 
in one or two, as in that of the 8 Ed. 3. which 
runneth thus: Rex omnibus ad quos, Qc. ſalutem; 
Sciatis quod nos de fidelitate probatd & circumſpec- 
tione providd dilefti & fidelis noſtri Rogeri de 
Hengham plenariè confidentes, conſtituimus ipſum 
Rogerum Capitaneum & Admirallum flotæ noſtre 
omnium navium, Ac. lam quinque portuum quam 
aliorum portuum & locorum per ceſteram maris ver- 
ſus partes, &c. . 
And in that of the firſt of Edward the Third, 
in theſe words, Rex omnibus ad quos, c. ſalu- 
tem : Sciatis quod nos de circumſpectione & fideli- 
tate dilecti nobis Johannis Parbroun confidentes, 
conſtituimus eum Capitaneum & Admirallum flote 
naſtræ omnium navium magnæ Jernemouth, & om- 
nium aliorum locorum, c. per coſteram maris ver- 
us partes Boreales, quamdiu nobis placuerit, Sc. 
So that theſe who were Admirals of the King's 
Fleet, were Admirals of all Ports, and Admirals 
of all Ships of all Ports. bs 
And as it extendeth to all manner of Shipping, 
ſo doth it extend unto all manner of Shipmen : 
for to little purpoſe was it for the Admirals to have 


b Sup. Cap. 1. lib. prim. 5 4 
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had power and authority over the wooden Veſſels, 
if they had not had power over all the Seamen and 
Mariners in them, yea, and over all others that 
belonged thereunto, or had to do therewith, or 
were ſkilled therein. For by almoſt all the be- 
forecited Patents they had not only poteſtatem ſuper 
omnes & fingulos marinarios, but alſo ſuper omnes 
de flotd, of or belonging to the Fleet, Navage, 
Ships, or Shipping, as well the owners of them, 
the Merchants and Traders with them, and Im- 
ployers of them, as the Mariners of what degree 
ſoever, ſailing in them, or in any wiſe belonging 
to them, tam mercatores & exercitores, quam pro- 
prietarios ; tam naucleros, quam helciarios ; tam 
gubernatores, quam diaturios ; tam proretas, quam 
meſonautas : and not only over theſe, but alſo over 
all ſuch as were 7 in their Art, Trade, or 
Occupation, for and towards the building, repair- 
ing, fitting and furniſhing of Ships for Naviga- 
tion, and ſetting them forth to Sea, as Ship- 
wrights, Anchor ſmiths, Rope and Cable- makers, 
and the like, tan fabros anchorarios quam naupegos, 
prymneſia anchoralia, retinacula puppis ſtupea, & 
funes nauticos, tam venditores, quam fabricatores, 
Sc. All which were ſaid to be de flota navinm, 
or de navigio; of or belonging to the Fleet or 
Navage ; and were thoſe omnes ali: de flota, over 
whom the Admirals had command, power, and 
authority, beſides the Mariner; as is ſet forth in 
the forementioned Records. And as it had been 
to little purpoſe for the Admiral to have had power 
over the Veſſels, and not over the Mariners and 
Seamen, and others fit for that imployment ; fo 
had it been to as little purpoſe, if he had not had 
the ſame power over the Owners of them, and the 
Merchants that employed them, who otherwite 
would have either oppoſed his directing the uſe of 
Ce 1 them, 
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them, or his own uſing of them at all, tho? for 
the ſervice of the King, and good of the Com- 
monwealth. And to as little purpoſe had this ex- 
tent of his Juriſdiftion been, had he not had the 
command over all ſuch as were moſt able and 
{ſkilful to fit and furniſh them for ſervice, _ 

And the conſtituting of a man Capitaneum T 
Aadmirallum Flote navium, Capitanenm navigii, 
Cuſtodem marinæ, Capitaneum nautarum & mati- 
nellorum, c. doth give a very great 1 oe | 
particularly ſpecified in the Grant. 
For all men very well know, that all Patent and 
Grants, as well of Offices and Places, as of Lands 
and other things, did in antient times comprehend 
and contain in them very much, in a very few lines 
and words; and have been daily enlarged by parti- 
cular expreſſions, and ſingular ſpecifications, when 
as nothing more hath been granted, than what was 
by general words granted before: And the reaſon 
hath been, leſt ſome particulars in proceſs of time 
might be loſt for want of continual uſe, or drawn 
into queſtion, and ne againſt, whether uſed 
or not uſed. 

Yet have I ſeldom met with any of theſe ſpe- 
cifical Grants that do truſt to ſuch ſpecification, 
without the general addition, et omnia alia perti- 
zentia, or the like, left in their particular ſpecifi- 
cations they ſhould loſe ſomewhat of that which 
was formerly granted in general words, and by 
ſome perhaps obſerved, and known to be appurte- 
nant, and belonging unto the thing granted, tho! 
for ſome time diſcontinued. 

We muſt not think e that by ſpecifying 
particulars, and ſtretching a conveyance of half a 
dozen lines into a whole ſkin of Parchment or more, 
one foot of Land is gained the more thereby: for 

vi ſo, I might very well concelve, that the ſeller 
often- 
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oftentimes might by that means ſell more than his 
own. For I have often ſeen many more particu- 
lars ſpecified in the Conveyance from the ſeller, 
than were ever intended by the Conveyance to pals 
to the buyer, or the ſeller had to ſell. And in- 
deed this enlarging of Conveyances and Grants is 
ſo uſual, that a man might very well conceive (the 
Evidences being peruſed from the firſt to the laſt) 
that every alienation had begot an enlargement of 
the eſtate, when nothing at all hath been added 
thereto. Po pe 
We muſt not think therefore, that becauſe there 
have been more particulars of the Admiral's power 
and juriſdiction ſpecified in the latter Grants and 
Patents, than were in the former and more an- 
tient ; that therefore theſe latter Admirals have 
gained greater and larger power and juriſdiction 
than the former had. = „ 
Nor certainly can any thing be gained by ſpeci- 
fying particulars; 8 may be ſaved, and 
fome what may be very well loſt, if et omnia alia 
ſave it not. Ws = = 
Il will not deny but that there may be, and 
daily are made unto Manors, Lands, and Tene- 
ments, many additions, whereby they are much 
increaſed. „„ | | 
And likewiſe to offices and other places, both 
in extent of office, and increaſe of fees, or other 
profits: But theſe additions do, and always will 
appear by the Deeds of Conveyance, Grants or 
Patents themſelves, and are diſtinguiſhed from the 
antient Manors, &c. and their appurtenances z and 
from the antient offices and places, their rights 
and profits, by E, preterea, or ac etiam, or ac 
WWF . 
And where there is an addition, theſe words or 
the like always are; but always where theſe words 
5 1 are, 
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are, there is not always an addition ; for they are 
ſometimes uſed by way of ſpecification, and fome- 
times inſtead of an et, between two ſpecifications. 
Now in antient times, the very conſtituting an 
Admiral, Captain, or Governor of the Fleet or 
Navage, carried with it all the power and juriſ- 
diction belonging unto that office or place, with- 
out ſpecifying any of the particulars ; and when 
any particular deſign was in hand. at the time of 
the conſtituting and making of the Captain or Ad- 
miral, or whatſoever other. title he bore (as often 
fuch deſign at that time there was, which cauſed 
the change of the Admifal) then was that parti- 
cular power which belonged unto his office, and 
concerned that deſign, ſpecified either in the Man- 
date directed to all Sheriffs, and other Miniſters 
and Officers for their obedience unto him, as Ad- 
miral, Captain, Sc. but in ſuch manner as ſheweth 
that particular to be included amongſt the many 
other particulars granted unto him by his Patent, 
under the general words, Conſtituimus dilectum et 
fidelem N. Capitaneum et Admirallum flote navium, 
or Capitaneum Navigii, &c. or elſe that particu- 
lar, when any is ſpecified in the body of the Pa- 
tent with an ita quod; ut, ita quod poteft hoc vel illud 
acere; which plainly ſheweth that that ſame par- 
ticular was before amongſt others granted in the 
preceding general words. I ſhall here ſet down 
only one example of each. King Edward the Se- 
cond in the tenth year of his Reign, grants a 
Patent of this Office to John de Athy, under theſe 
genera] words. „ 
Ker omnibus ad quos, Sc. ſalutem: Sciatis © quod 
conſtituimus dileFum & fidelem noſtrum Johannem 
ie Athy Capitaneum Navigii ad partes Hibernie, 


© Rot. an. 10 Ed. 2. ſecunda part pat. m. 22. 


Sc. 
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Sc. quamdiu noſtræ placuerit voluntati, in cujus, 


brev. de privato ſigillo. 
And he giveth this Mandate upon the conſti- 


tuting of him, Et mandatum eft Vicecomitibus, 
Ballivis, Miniſtris, et omnibus fidelibus Regis Ma- 
rinariis, et aliis ad quos, &c. quod eidem Johanni, 
tanguam Capitaneo navigii prædicti, in omnibus, que 
ad ſalvam et ſecuram cuſtodiam terrarum preditta- 
rum pertinent, conſulentes fint, intendentes et auxi- 
liantes, quotiens opus fuerit, et per ipſum Johannem 
 Fuerint ſuper hoc ex parte Regis præmoniti. T. ut 
ſupra per brev. de privato ſigillo. 
And having given this Command in general to 
all Officers, quod in omnibus conſulentes ſint, inten- 
dentes, & auxiliantes; yet leſt they might perhaps 
not underſtand one particular of extraordinary great 
power to be comprehended in the Admiral's Pa- 
tent under theſe general Words, conſtituimus Capi- 
taneum Navigii, by another Mandate he declareth 
that he had made him Captain of the Navage, 
and thereby given him this power; and theſe are 
the Words of the Mandate. 
Rex e omnibus Ballivis, Miniſtris, fidelibus ſuis, 
ad quos, Sc. ſalutem. Cum conſtituerimus dilectum 
el fidelem noſtrum Johannem de Athy Capitanerm 
navigii ad partes Hiberniæ, &c. dedimus ei po- 
| teſtatem ad eligendum bomines ſufficientes, ad arma 
potentes, prout fibi viderit expedire ad morandum 
ſecum in navigio prædicto pro defenſione et ſalvatione 
terrarum prediftarum, et ad puniendum illos, quos 
in bac parte contrarios invenerit, et rebelles; et 
iadeo wobis, et cuilibet veſtrum firmiter injungendo 
mandamus, quod eidem Johanni in præmiſſis omnibus 


4 Rot. codem memb. eadem. * Rot. eodem memb. eadem. 
: ; 1 


Fc. Teſte Rege apud Claringdon 28 die Marti pu”. 
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et Hingulis intendentes ſitis & auxiliantes, quotien: 
et quando per ipſum ſuper hoc fueritis ex parte 
naſtrd præmoniti. T. ut ſupra per breve de privato 
figillo. 334 DE 
Now by the repetition of the Patent itſelf here, 
wherein not one word of this particular 1s ex- 
preſs'd, and by theſe words dedimus poteftatem, &c. 
we have given him power, is plainly ſet forth and 
ſhewed, that this particular, amongſt others, was 
granted under thoſe words, Conſtituimus Capita: 
neum Navigii. But I ſhall proceed to another ex- 
ample, where another particular is ſpecified in the 
body of the Grant with an ita quod, after the 
Conſtitution it ſelf, which likewiſe ſneweth that 
that particular was comprehended in the very 
Conſtitution, and granted before in the general 
words: And this is a Patent granted in the 22d 
year of Edward the Firſt, which followeth in theſe 
words: „ 5 
Rex, Sc. f univerſis et ſingulis Vicecomitibus, 
Ballivis, Miniſtris, et fidelibus ſuis, ad quos, &c. 
ſalutem: Sciatis quod conſtituimus dilectum et fidelem 
noſtrum Willielmum Leybourne Capitaneum nau- 
tarum et marinellorum noſtrorum Quinque portuum 
et membrorum corundem, et ſimiliter Jernemouth, 
Bayon, Hiberniæ, Walliæ, et omnium aliorum por- 
tuum, el locorum, in quibus naves ſtve battelli ap- 
plicant infra regnum et poteſtatem noſtram; et 
eliam militum et aliorum fidetium noſtrorum, qui rum 
ipſo per præceptum noſtrum in flota navium ipſo- 
forum nautaram et marinellorum per partes mariti- 
mas et coſieras maris contra inimicos noſtros ſunt 
profecturi. Ita quod idem Capitaneus per fe et alios, 
gos per literas ſuas patentes ſigillo ſuo ſignatas aſe 


f Rot. Voſcoyn. an. 22 Ed. 1. memb. 8. 


fegnare, 
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fienare, deputare, deſtinare voluerit, capere poſſit, 
et ſecum ducere homines idoneos et potentes ad arma, 
naves, bargeas, et battellas, victualia et alia que ad 
expeditionem eorundem neceſſaria fuerint, et etiam 
quod capere poſſmt armaturas per viſum dicti Capi- 
lanei, ab illis a quibus idem Capitaneus eas viderit 
capiendas; dum tamen hujuſmod; victualibus et aliis 
neceſſariis, que ad eorum Capiianei, nautarum, et 
marinellorum fuſtentationem ſic capta fuerint, ſatis- 
Facient illis a quibus ea ceperint, juxta rationabile 
pretium eorundem, et de armaturis ſimiliter, vel 
fufficientem ſecuritatem inveniant de iſſis armaturis 
 reſtituendis, Et ideo vobis omnibus et fingulis man- 
damus, et in fide qud nobis tenemini præcipimus, f- 
miter injungentes, quod preditfo Willielmo tan- 
quam Capitaneo predifforum nautarum, et marinet- 
lorum, militum et aliorum prædictorum, et aliis quos 
idem Willielmus per literas ſuas patentes afſignave- 
rit et deſtinaverit, ſicut prediftum eſt, in premiſſis 
omnibus et ſingulis fitis intendentes, reſpondentes, 
auxiliantes, et obedientes, prout vobis ſcire faciet ex 
parte noſtrd. In cujus, Ec. has literas noſtras ſieri 
fecimus patentes quamdiu nobis placuerit duraturas. 
T. N. had Wem ... 
Et Ss mandatum eſt Vicecomiti Northumbriæ, 
quod prediffo Willielmo tanquam Capitaneo prædic- 
forum nautarum, marinellorum, militum et aliorum 
prædictorum et aliis quos idem Willielmus per lite- 
ras ſuas patentes aſſizgnaverit et deſignaverit, ficut 
prædictum eſt, in premiſſis omnibus et ſingulis, ſit 
intendens, reſpondens, auxilians et obediens, prout 
eidem Vicecomiti ſcire faciet ex parte Regis. T. R. 
apud Weſtm. 8 die Junii. 8 1 


s Ibidem. 
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Zodem modo mandatum oft 


Vicecom. Ebor. 85 Vicecom. Southampton | 

FVicecom. Lincoln. Vicecom. Somerſ. et Dor- 

Vicecom. Norfol. et ceſt. 

Suffol. Vicecom. Devon. 

Vicecom. Eſſex. Vicecom. Cornub. 

Vicecom. Cant. Vicecom. Glouceſt. 
UNicecom. Suſſex. | Vicecom. Lancaſt. 
Roberto de Tybotot Julie Weſt⸗ Wall. vel 2 
locum tenenti. ; 


Roberto de Staundon Juſtic. Norch- Wall, et 
© ejus locum tenenti. 


Reginaldo de Grey ee Ceſtren. et 2 
locum tenenti. 


The Record ſets forth firſt the Grant in gene- 
ral, which is compriſed in the former words there- 
of, viz. Conſtituimus Willielmum Leybourne Ca- 
pitaneum nautarum et marinellorum n, mi- 


litum, etc. 


Then it is declaratory, and ſpecifieth ſome par- 


ticulars of his power, which are comprehended 


under thoſe general words of the Grant, which 
being not often uſed or put in execution, might 
cauſe ſome to doubt whether ever they had been 
uſed at all or not; and ſo to Son, whether 
ſuch particulars were comprehended in the Grant 


by thoſe general words or not, being things of ſo 


great and high authority and power : Therefore 
are theſe words ita quod inſerted, which do not 
import the conceſſion of any further power or au- 
thority than what was granted before: But in all 
manner of reading they intimate that by the con- 


ent 
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ſequent words is underſtood or ſhewed either ſome 
Inherent or adherent power, property, or quali- 
ty, which is comprehended under he precedent 
words. 
It reſts then that theſe ſpecifical words inſerted 
in this Patent, are only declaratory, that ſuch 
power and authority doth belong unto that great 
Officer and Governor of the Seas by virtue of 
ſuch his Office: For though firſt the imployment 
begets the Officer, and ſo conſequently the Office, 
yet when it is become an Office, the very conſti- 
tuting of the Officer, and granting of that Office, 
is the granting of all the imployazeas that hath 
belonged thereunto. 

Theſe laſt cited Records do manifeſt the great 
power and authority which. the great Officers of 
the Seas had, and hath over all-manner of Ship- 
ping, Ships, Boats, and Barges whatſoever, with- 
in the limits of his Juriſdiction, and over all man- 
ner of men, ammunition, victual, tackle, and fur- 
niture thereunto belonging; and the power and 
authority he had and hath over all Sheriffs, Bailiffs, 
and other miniſterial Officers who were and are to 
be attendant, aiding, aſſiſting, and obedient unto 
his and his Deputies Commands in the execution 
of the Office of ſo great power and truſt; yea, 
and they were and are to be ſo attendant and obe- 
dient, in regard and reſpect of the Office it ſelf'; 
for the Records do run with an ideo, therefore: 
As Conſtituimus N. Capitaneum et Admirallum, etc. 
vel fimiliter : Ideo vobis mandamus, etr. quod pra- 
ditto N. Cie, etc. in omnibus er fengulis 15. 
intendentes, etc. ö 
The Governor of the Seas bag then with che 
aſſiſtance and obedience of theſe other Officers, 
had ſo ſtrong a power, and full authority and ju- 
riſdickion from the 2 himſelf, over all theſe. 


3 
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things, who elſe could have any thing to do there- 
with, or with any differences, debates, controver- 
fies, or whatſoever elſe ariſing from or concerning 
the ſame ? e 


3 


Tr os ws 
That the Ports and Havens, and Creeks of the 


Sea, are within the Furiſdiftion of the Ad- 


T is affirmed by ſome, whereof that moſt fa- 

mous Lawyer Sir Edward Coke is one, that the 
Ports, Creeks, and Havens of the Sea are within 
the bodies of the Counties, and are not within the 
Juriſdiction of the Admiralty. His bare aſſertion 
in his own learning may (I confeſs) very well 
paſs for authority; but in the deciſion of this mat- 
ter, between that Juriſdiction he himſelf exerciſed 
according to the municipal Laws of this Nation, 
and whereof he himſelf was a Profeſſor, and a 
Judge; and that other Juriſdiction exerciſed by a 
Profeſſor of another Law ſo diſtinct and different 
from his, viz. the Civil and Maritime Laws; he 
hath in my judgement, ſhewn himſelf extremely 
partial and much different in opinion from ſome 
others which ſate in his place before him, as 1 
| ſhall plainly ſhew hereafter : And I muſt confeſs 
it ſounds very ſtrangely in my ears, to hear that 
which hath ever ſince the Sea was called the Sea 
been called an arm of the Sea, now called an arm 
of the Land, or an arm of a County, or the part 
of the body of a County ; much leſs then will it 
{ſink into my underſtanding how it comes to be in 

„ the 


_ 
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the body or heart of a County, when for the moſt 
part it ſeparateth one County from another, But 
it hath been an antient aſſertion and obſervation, 
that where any land or ground is gained from the 
the ſea in one part or on one ſide: thereof, the ſea 
doth gain as much upon the land in ſome other part, 
or on the other ſide thereof: And fo it ſeems the 
Sea hath gained upon the land of all or moſt other 
Nations on the other fide and bey ond the Seas, in- 
ſomuch that their. A ſwell, and the 
ſweetneſs of that gain and profit they reap by Sea- 
trade and Commerce with other Natiage, hath 
cauſed them to add daily new privileges thereunto, 
rather than to Giminith or take away any of the 
old. And England inſtead of what the Sea hath 
ane upon the land of other Nations, hath gain'd 
the Sea; and being leſs conſiderate or care- 

fal of the commodity and gain the Sea-trade and 
Traffick bringeth it in, had once welk-nigh quite 
deſtroyed. that antient Juriſdiction, which 1s not 
yet quiet, but continually ſpurned and kicked at: 


9 put all that together which Sir Edward Coke 
would prove, and ſome that have followed him 


would approve, and they would leave the Ad- 
miralty very little or no Juriſdiction at all, and but 
little more than a bare and naked tle, as ſhall 
hereafter be ſne wet. 

And it would have ſounded as OL to me 
to have heard of ſhips lying and riding at anchor 
within the body of a County, but that I have 
heretofore often heard of their often riding and 
 lyingat Anchor in Parochid Sante Mariz de Bow | 

in Wards de Cheap. _ 
The Arguments that are by ks uſed for the 

proof of this particular, that the Ports and Ha- 
vens are within the bodies of Counties, are con- 
founded with thoſe whereby he — to 


5 4 prove 
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prove the Admiralty to have no Juriſdiction with- 
in thoſe Ports, Hayens and Crecks ; ; and what is 
uſed for the proof of the one is uſed for the Proof 
of the other, and will come to be conſidered alto- 
gether. Yet when he hath uſed all his arguments 
to prove theſe his affertions, out of his ingenuity 
confeſſeth the antiquity of this Jurifdiftion to be 
fetched from far more antient times than the reign 
of * Edward the Third, iu whoſe days (as 5e 
faith) ſome have dreamed j it began, And for 77 0 
hereof he ſets down word 0 word (as he ſait hy the 
Libel, (which I have before quoted out of the 
Tower Roll, and is likewiſe quoted by Mr, Selen 0 
of Eduard the Firſt's ine 

And after that, b to ſhew that of antient times 
there were ſeveral Admirals, for that (as he af. 
firmeth) the wiſdom of thofe days would not truſt 
one man with ſo great a charge, nor any man to 
have a certain eſtate in an Office of ſo great truſt, 
he ſets forth ſeveral of thoſe Records which I have 
cited before out of the Tower Rolls, for proof of 

the antiquity of that Juriſdiction, none of them 
ſerving at all to his former purpoſe, but ſome of 
them may very well ſerve againſt it; as that of 
the 15th year of Henry. _ Third, which he fet- - 
teth forth thus. 

Petrus Ryvale Capitaneus Pi "PINT habet od to-. 
tam vitam ſuam cuſtodiam omnium portuum, et to- 
tius cofters mating Angliæ, excepto portu de Do- 

ver, ui eft in cuſtodid © "Huberti de Burgo. 2 
So that he reckoneth this man amongſt the Ad- 
mirals, {as indeed he could do no lefs, he having 
that office and place) and he doth acknowledge, 
that by his Patent he had cuſtodiam ommium por- 
tuum 4 totius coſteræ marinæ. Now to have cuftc- 


* Coke Juriſdict. of Courts, . 22. * Idem ibid. 
* Rot. an. 15 H. * 8 
diam 
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diam portuum, and to have no Juriſdiction or 
power in portibus, can in no man's judgment ſeem 
leſs than a plain contradiction. _ 
And in like manner he quoteth another of the 
25th of Edward the Firſt to the very ſame pur- 
poſe, which runneth thus. 8 
Johannes Botetort cuſtos Regis portuum mariti- 
morum, verſus partes Boreales 25 Martii. Now 
will any man ſay that John Botetort was the King's 
Keeper of his Maritime Ports, and yet aver that 
they are no part of his Juriſdiction, or affirm that 
he had nothing to do therein or therewith ? Surely 
they be. called portus maritimi, which are Ports 
belonging to the Sea, and Ports ſo far from being 
within the bodies of Counties that they do not ſo 
much as belong thereunto; they are portus mari- 
timi, Ports of the Sea or belonging to the Sea, or, 
which warranteth our vulgar language, the Sea- 
ports, and are not part of either Land or County, 
or of or belonging thereunto, and are abſolutely 
and properly the Homogeneal parts of that Homo- 
geneum totum, the Sea, and no Heterogeneal parts 
of the Land, as the freſh water Rivers ſpringing 
out of the land, and contained in the bodies of the 
% e os 3 
He inſtanceth in another Record of the roth 
of Edward the Second (as he faith) but indeed is 
the 1th, which he ſetteth forth in thefe words. 
Nicholaus Kyriell © conftituitur Admirallus flotæ 
'. bmnium navium, etc. tam Quinque portuum, quart 
aliorum portuum et locorum per cofteram maris ver- 
 fus partes Occidentales, quamdili Regi placuerit. 
Leſte Rege apud Turr. London 8 Decembris. 
And another of the firſt of Edward the Third, 
which tunneth thus: 33 
1 An 25 Ed. 1. prima parte pat. m. 9. An 19 Ed. 2. 
parte Pat. m. 12. | ; 
_ | G2 War. 
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- Warroſius de Valloignes conſtituitur Capitaneus 
et Admirallus flote navium, etc. tam Quinque por- 
tuum, quam aliorum portuum et locorum, per cofte- 
ram maris verſus partes f Occidentales, quamait, 
ac. nt ſupra. . . 
The two former Records were, one of them in 
the Reign of King Henry the Third, the other in 
the Reign of Edward the Firſt; and theſe two'are 
one of them in the Reign of Edward the Second, 
and the other in the firſt year of Edward the 
Third: And indeed moſt of the Records which 
are in the Reign of theſe four Kings, (viz. Henry 
the Third, and the three Edwards) which concern 
the grant of this great Office are of the ſame Na- 
ture with theſe four, and run in ſuch like, or in 
the very fame words with theſe but more eſpeci- 
ally, and moſt frequently agreeable to theſe two 
laſt; and ſo do moſt of thoſe s Grants which 
were in Henry the Fourth's time, as may appear 
where I have ſet them down in order. 
And theſe may bear a double conſtruction, and 
two ſeveral ſenſes and meanings, but not ſo diffe- 
rent but that the beſt of them that can be made 
for the Quoter of them will ſerve to confute and 
deſtroy his new ſet up opinion and aſſertion, 
Take this conſtruction firſt and read them in 
this ſenſe, Conſtituitur Capitaneus et Admirallus 
flote omnium navium, etc. Capitaneus et Admirallus 
tam Quinque portuum quam aliorum portuum, et 
Capitaneus et Admirallus omnium aliorum locorum 
per coſteram maris : That he is Captain and Ad- 
miral of the Fleet of all Ships ; Captain and Ad- 
miral as well of the Cinque Ports, as of all other 
Ports, and Captain and Admiral of all other 


f An. 1 E. 3: 1 parte pa:. m. 21. & Supra lib. 1. 
ͤ „ 
places 


Of, eee I 


places by the Sea coaſts to wards the Weſtern 
arts. 
K And the firſt two Records of theſe four by him 
cited for .concordancy and agreement ſake, do 
_ warrant this conſtruction; and that the ſame may 
be made of the words, as without any incongruity 
or treſpaſs at all upon Priſcian, ſo without any 
falſhood at all of the matter: For the firſt two 
Records, the one giving the Admiral Cuſtodiam 
omnium portuum et totius caſteræ maris: And the 
other making him Cuſtodem Regis portuum mariti- 
morum, do warrant the truth thereof: And then 
are theſe two laſt a confirmation of the two firſt, 
and argue the ſame thing, beſides what elſe may 
be gathered out of them, againſt the truth of that 
| aſſertion. For certainly he that had Cu/ftodiam 
portuum, and was Cuſtos Regis portuum, had the 
rule, governance, and ordering of all things in or 
belonging unto thoſe Ports, and that by way of 
Judicature, according to the Civil and Maritime 
Laws; for its plain by the Libel Sir Edward Coke 
himſelf hath ſet down, which I formerly quoted, 
h that theſe Admirals in theſe times had A, 
yiav, Juriſdictionem ſive poteſtatem audiendi & de- 
terminandi cauſas ſecundum jus, as I have ſaid i be- 
fore; or take the words as they run in the Pa- 
tents themſelves, viz. Rex omnibus ad quos, etc. 
 ſalutem. Sciatis quod ; nos de fidelitate probatd et cir- 
cumſpectione providd dilecti et fidelis noftri N. ple- 
narie confidentes, conſtituimus ipſum N. Capitaneum 
et Admirallum flote noftre, omnium navium, etc. 
tam Quin que portuum quam aliorum portuum et lo- 
corum per coſteram maris verſus partes, eic. And 
afford them what conſtruction can poſſibly be 


4 Sup. lib, 1. cap. 5. mentionat. in ifm, verbis repetit. 
* Sup, lib. 2, cap. 1, et ib. 1. cap. 1. | 


63 ſtrained 


86 The Maritime Dicaologie ; 
ſtrained out of them to fave this aſſertion harmleſs, 
yet will it thereby be ſcattered and torn all to 
* 
Take it then in this conſtruction, Viz. We 
make him Captain and Admiral of our Fleet of 
all Ships of all Ports, as of or belonging to all 
Ports, Sc. will any man ſay that he that is Ad- 
miral of all theſe Ships that belong unto theſe 
Ports, is not Admiral of them whilſt they lye or 
ride at Anchor within thoſe Ports, and are not 
riding ſuper alto mari ? and that he hath not the 
rule, governance, and command over them vhilſt 
they lye there? If fo, let him fay likewiſe he 
hath no power, governance, or command over 
them until he find or take them upon the main 
ſea, which Ships he never took out of choſe Ports 
or any other. 
The Admiral therefore muſt have Juriſdiction 
and Power upon the C reeks, Ports, and Havens, 
or elſe his Power at ſea will come to little or no- 
thing. I ſhall give you here but one inſtance 
which will ſhew the neceſſity of his having Juriſ- 
diction upon the Ports and Havens as well as upon 
the high Seas. 
| If one Ship ſhall do damage to another either 
Arn the main Sea, or upon any Creek, Port, or 
aven, the damages muſt be face for in the Ad- 
miralty Court, and judgment given according to 
the Maritime Laws, which preſcribe every Ship 
her rule how to ſteer her courſe, both going out 
to Sea, or coming home from Sea, or riding at 
Sea; which plainly demonſtrateth which Ship was 
in fault, by which the Judgment muſt be regu- 
| lated, for which the Common Law hatch no rules 
at all, nor can any action properly by the rules 
thereof be commenced at that Law for theſe da- 


mages : For that the Owners damnified can very 
hardly 5 
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hardly arreſt all the Owners of the other Shi 
which did the damage: nor indeed can any of tho 4 
Owners by that Law, as I have been by ſome of 
the learned of that profeſſion informed, be liable 
to ſuch arreſt, but the Maſter only; who, if ſol- 
vent, will not come 5 ſhote, but take his im- 
ployment in ſome other Ship outward bound; if 
not ſolvent, the arreſt will be to little purpoſe: ſo 
that the remedy lieth only againſt the Ship by the 
Civil and Maritime Laws, according to the courſe 
thereof, which proceedeth in cafes of this nature 
by way of ſeveral defaults, &c. which eithet will 
bring in the Owners to anſwer the Action, or make 
the Ship liable to make ſatis faction for the damage 
done, in ſo much as ſhe is worth; which courſe 
of Fee the 9 Law. hath bot. F 
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The e Arguments deduced out of the Sas te La? 
to prove the Ports; Havens, and Creeks of the 
Sea, to be within the bodies of Counties, and 


. not within the Furiſdietion = ** Auniraly, 
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AD this been but a bare affertion; that the | 

| Ports, Havens and Creeks of the Sea are 
within the bodies of Counties, and not within the 
Juriffliction of the Admiralty, more needed not f 
conceive) have been ſaid than what hath been af. 
ready ſaid, in the former chapter: But the Argu- 
ments that are uſed for proof thereof, will Heeeſ- 
ſarily require a far larger Giſcourſs for anſwer there - 
unto, and further confirmation of the *tontrary : 
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For here I am to encounter a great Antagoniſt, 
the forementioned Sir Edward Coke, ſometime 


Lord Chief Juſtice of the King's Bench, a man 


moſt famous for his knowledge and pains in the 
Laws of this Nation, whoſe memory undoubtedly 
is ſtill not undeſervedly honoured : yet though my 
encounter be upon this diſadvantage, I doubt not 
but to give fatisfattion to a Judge indifferent be- 
tween both Juriſdictions and Profeſſions, as well 
in this point, as in ſome other things by Am 
aſſerted. 
For the 75 of this point, he firſt aſſerteth 1 | 

Statute of che fifth of * Elizabeth, cap. 5. which 
faith he) deſcribeth particularly the limits of the 
Loyd Admirals Juriſdiftion, in theſe words: All 
2 every ſuch of the ſaid offences before mention - 
ed, as hereafter ſhall be done on the main Sea, or 
coaſts of the Sea, being no part of the body of any 
County of this Nation, and without the Precinct, 
Juriſdiction, and Liberty of the Cinque- ports, or 
without any Haven or Pier, ſhall be tried and de- 
termined before the Lord Admiral, Sc. So as 
(faith he) by the judgment of the whole Parlia- 
ment, the Jariſdistton of the Lord Admiral is 
wholly confined to the main Sea, or Coaſts of the 


Sea, being no parcel of the body of any County of 


this Nation. 

In anſwer hereunto, I do deny that. theſe words 
in this Statute do preſcribe particularly the limits 
of the Lord Admirals Juriſdiction, if he mean his 
winks 40 uriſdiction in general: but I will confeſs . 

preſcribe him certain limits, quoad the in- 
ho og of his Juriſdiction, by making the particu- 
lar acts before mentioned in the Statute, to be 
bees and wake and hs declare that has, 
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and the Warden of the Cinque · ports Juriſdiction 
upon the main Sea, ſhall be increaſed, by having 
granted unto them the cognizance of ſuch of the 
before mentioned offences as ſhould be committed 
| thereupon, and do reſtrain his Juriſdiction within 
the Ports and Havens to what formerly it hady- 
without having any increaſe thereof by the Cog- 
nizance of ſuch the before mentioned offences, as 
| ſhould be committed thereupon z and this appeareth 
plainly out of the words by himſelf recited, vix. 
All and every ſuch of the ſaid offences before 
mentioned ſhall be triable thus and thus, not hav- 
ing any relation unto any offences, or cauſes triable, 
either before the Admiral, or cognoſcible wy any 
other Judge. ; 
And indeed if we look backward to thoſe 
offences before mentioned in the Statute, which. 
can be committed in or about the Havens or Ports, 
we ſhall find that they are not of the nature of ſuch. 
Civil and Maritime cauſes, or offences, as are ſub- 
ject unto that Juriſdiction of the Admiralty. The | 
particulars are theſe: 

1. That any Subject may carry Sea-fiſh forth of 
the Realm in any of the Queen's Suhl ane 
without paying Cuſtom. _ 

Now we know very well chat the paying of 
Cuſtom in every Port Town belongeth to a pecu- 
liar Office for that purpoſe, and the Admiral nei- 


ther doth, nor did for muy years. meddle there- 


Willa... 
2. That no Perſon i in any Port, City, Towne 


| Market, or other place, ſhall ſer price, make re- 


ſtraint, take or demand Toll, or Tax of any Sea- 
| fiſh to be brought into this Nation, being taken 
and brought in in Subjects Ships. . 
_ Here Port is taken for the Port- town, or 1 LFabe 
town : 5 11 the priſing, taxing, and tolling of 
Com- 
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Commodities is done upon the land, after the 

goods are unladen, and not whilſt they are aboard 
the Ship or Veſſel, and therein ſo ſtowed, as that 
they can neither be numbred, weighed, nor viewed. 
And the Port-town 1s here only collectively named 
with other Cities, Towns, Markets, and Places, 


(as appeareth plainly by the words of the Statute, 


as they run together) to include all ſorts of Towns; 
nor doth, nor ever did the Admiral any more 

meddle with the priſing, taxing, or tolling of 
Commodities within any ſuch Towns, more than | 
he doth or did with the Cuſtoms thereof. 

3. That no Purveyors ſhould take any Ses fiſh, 
brought in ſuch Ships, under the forfeiture of the 
double value. 

4. That no man ſhall buy of any Stranger, or 
out of any Strangers Bottom any Herring, or 
other Sea-fiſh not falted, packed or caſked, -oPd 
pain of the forfeiture of the fiſh ſo bought, or the 


value thereof. 


5. That no Wares may be carried: from any 


Port of this Realm to another. 


6. That all Cod and Lings be brought | into this 


Realm looſe, and not in barrels. 
7. That no Wine be brought forth of France, 


nor any Wood brought into England but in En- 


glißb bottoms, all under pain of forfeiture : And 


being ſo, they are by this Statute become to be of 
the nature of prohibited Commodities for diſ- 
covery whereof, there be in all Ports certain 
Searchers appointed which bring the ſame under 
forfeiture; and the Admiral deals not therewith, 

but only with ſuch prohibited Commodities as are 
prohibited to be tranſported beyond the ſeas, and 
are de facto ſo tranſported, having eſcaped the 
Searchers hands. And in ſuch cafes the Admiral- 


ty _ the power of puniſhing ſuch as have ſo 
offended ; 
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offended; for that the fact cannot be made appear 
but by examination thereof by way of Commiſſion 
out of the Admiralty in the place where the ſaid 
goods were unladen and landed. _ 

The reſtraint therefore upon the Admiral and 
Warden of the Cinque- ports by this Statute in theſe 
caſes, is, leſt they, having Juriſdiction as well 
upon the Havens and Ports of the ſea, being parts 
and members thereof, as upon the main ſea, ſhould 
ampliare juriſdiftionem, and take the cognizance of 
theſe things to their Courts, and abridge the Cuſ- 
tomers and ſearchers of that power which belongeth 
unto their offices and places. ONE 
And indeed this reſtraint in this Statute upon 
the Lord Admiral, the Judge of the Admiralty 

Court, and their Surrogates, and upon the Lord 
Warden of the Cinque-ports and his Lieutenants, 

is a ſtrong argument that in other matters they 
have full power, governance, and cognizance upon 
the Ports and Havens, as well as upon the main 
ſea; otherwiſe needed not theſe particular offences 
to have been excepted from their power and cogni- 
zance there: and this exception of theſe particu- 
lars from their cognizance there, concludeth other 
things in general there done to belong thereunto z 
for quicquid accipitur in particulari, præſumitur eſſe 
in generali : The Admirals cognizance upon the 
Ports and Havens is by this Statute excepted from 
theſe particular offences there done, Ry is there- 
fore preſumed to be full in other general offences 
thereupon committed, and not otherwiſe excepted 
| therefrom. And other rules there be that confirm 
this Argument, as that, Id 2 quo ente 
univerſale, ut poſit diſtribui : Theſe particular of 
| fences are excepted from the Admiral's cogni- 

Zance upon the Ports and Havens : and therefore 

his cognizance there muſt. be univerſal ; W 
e | _- " m_ 
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from that univerſal cognizance there, theſe parti- 
culars may be excepted and divided. And, Id 
quod excipitur, ſeu ſubjeFum exceptum, debet con- 
tineri ſub excipiente, ſeu eo d quo ercipitur: and 
again: Quod excipitur debet eſſe rue eo 4 quo 
excipitur. 

And further, the reſtraining of the Aamir 
Juriſdiction from meddling with theſe particulars, 
upon the Ports and Havens, doth not reſtrain his 
power from meddling with other matters or of- 

ences done, and committed thereon ; for the bar- 
ring of his cognizance of theſe particulars there, is 
but a limitation of his general power there; E- 
omnis limitatio fit per id quod ſubj esto aut predicato 
congruenter ineſt. 

For the Argument then, that is deduced from 
this Statute, which concludeth that the limits of 
the Lord Admirals Juriſdiction are thereby de- 
ſcribed, and by the judgment of the whole Parlia- 
ment (as is aſſerted) confined unto the main ſea, 
or coaſts of the ſea, there 1s no other queſtion to 
be made of it, than whether it ſhall overthrow 
and deſtroy all theſe Logical rules, or they it. 
Another anſwer may be given to this argument, 


by diſtinguiſhing upon the word Port or Haven, 


as it is taken in a double conſtruction, and beareth 
a double acceptance: warranted by Mr. Serjeant 
Callis in his b Reading at Grey Inn 1622. upon 
the Statute of Sewers 23 H. 8. cap. 5. who in his 
firſt Lecture, to the diverſity between a Creek, 
Haven and Port, p. 24, 25. faith that a Haven 


properly is a ſafe place of harbour for Ships, but 


may be without any privilege at all; and then 
maketh mention of ſuch as are al ways graced 
with legal privileges; and for this he quoteth the 


d Callis in Lect. apyd Hoſp. Graii ſuper ſtat. 23 H. 8. ca. 5, 
an. 1622. * 
Statute 
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Statute of Magna Charta, in theſe words: Quod 
omnes communitates et Barones de quinque portubus, 
et omnes alii portus, habeant omnes libertates et li- 
beras conſuetudines : that all common Societies of 
Ports, and Barons of the Cinque-ports, and all 
other Ports may have their liberties, Sc. which 
can be no otherwiſe underſtood, than that thereby 
is meant the common Societies of Port-towns, the 
Barons of the five principal Port- towns, and all 
other Port- towns may have their privileges, &c. 
ſo that a Port-town is ordinarily termed a Port, as 
well as the Port itſelf; and ſo is a Haven Town, 
Se. though not fo properly. And the words of 
the Statute (faith he) confirm my former definition 
of Ports to be true; and this is his definition: A 
Port is a harbour, and fafe arrival for Ships, Boats, 
and Ballengers of burden, to freight and unfrei 
them at, not in: ſo that we ſee that he maketh 
the Haven where Ships lie at anchor, to be a Port, 
and the Town whereat they lade and unlade, to be 
a Port; and ſo the ſame Author maketh cofteram 
maris to contain the ſhore and banks, as well as 
that part of the ſea adjoining thereunto : and he 
proveth it out of the Statute 27 of Eliz. cap. 24. 
which Act was made for the mending of the banks 
and ſea-works on the ſea-coaſt. And out of the 
7th chapter of Maccabees, where Demetrius Son 
of Seleucus came to a City of the ſea-coaſt, c. 
ut in ejus libro, p. 32. ſo that in common accept- 
ance the places adjoining to the Sea-coaſts for their 
adjacency, are called and taken for Coaſts, as well 
as the Coaſts themſelves ; and the Towns or Cities 
adjoining to the Ports, for their adjacency, are 
termed Ports as well as the Ports themſelves : and 
then it may very well be anſwered, that the words 
in this Statute, out of any Haven or Port, are 
meant of the City or Town thereunto adjoining, 
and 


n 
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and ſo called: and this, the offences in that Sta- 
tute mentioned, unto which this clauſe hath refe- 
rence and relation, will warrant, But more I ſhall 
not ſay concerning this argument, but ſhall come 
to that which the ſame Author further inferreth 
-upon his own concluſion, whenas his * 
can no way be granted; which is that of Fob the 


398th chapter, the 8, 10, 11. verfes; That Al- 


mighty God (as he himſelf. out of a whirlwind 
ſpake) hath ſhut up the ſea within certain doors or 
bounds : Quis concluſit mare aſtiis, quando erumpe- 


bat guaſ de vulvd procedens ? Circumdedi illud ter- 


minis meis, et poſui vectem et oftia, et dixi, Uſque 
buec venies, et non procedes amplius, et hic confringes 
tumentes fluctus tuos. FF 
Hence I do conceive that he would infer, that 
God then put the doors of the Seas, where he him- 
ſelf by his interpretation of this Statute would now 
ut them, between the high Seas and the Ports 
and Havens. But then he muſt have ſaid, that 
when God put them there, he then left them 
wipe open, and never ſhut them fince ; for ſure I 
am the ſea was never yet ſhut out of the Ports and 
Havens, if we mean the Ports and Havens where 


ſhips do ride, or lie at anchor; and not the Port 


or Haven Towns fo termed, by reaſon of their 
adjacency ſo near unto them. Nor can it be al- 
lowed by what is here urged, that there they were 
put ſtanding wide open: for he that faith poſit 


wveftem et oftia, faith et dixi, Uſque huc venies, et 


non amplius. | 

So that we ſee his doctrine ſuits not to this text; 
but the text itſelf may very well ferve for my pur- 
poſe, that God himſelf hath put the gates and 
doors of the ſea, and hath himſelf appointed its 
Iimits and bounds to be thoſe, within which it is 
by his own power terminated. |R\ 2 

=: And 
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And look how far it extendeth itſelf, ſo far it 
is ſea; and there, and no where but there, hath 
God placed theſe gates and doors, and terminated 
its limits and bounds by man unalterable. 
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The Arguments deduced from the firſt Fudgment_ 
at the Common Law, that the Ports and 
| Havens of the Seas are within bodies of Coun- 
ties, redargued. OY DD e 


FN Ther arguments there are by Sir Edward 
Coke, deduced out of the Judgments and 
Judicial Precedents at the Common Law. I ſhall 
firſt begin with the Judgments. | 5-608 
And the firſt that he urgeth, is a Judgment given 
in the Court of Common Pleas, Hil. 6 H. 6. Rot. 
303. between Fobn Burton Plaintiff, and Batholo- 
mew Put Defendant ; and the Cafe was (faith he) 
upon the * Statutes of the 13 Rich. 2. cap. g. the 
15 Rich. 2. cap. 3. and the Statute of the 2 Hen. 
4, cap. 11. b upon which Statutes the ſaid Bar- 
' tholomew having ſued the ſaid Fohn Burton in the 
| Admiralty Court before Thomas Duke of Exeter, 
then Admiral of England, for that the ſaid Jobn 
Burton with force and arms the 2d day of Septem- 
Ber, anno 1 H. 6. © three ſhips of the ſaid Bartho- 
Jomeces, with his Priſoners and Merchandiſes, to 
the value of 960 marks, 5 5. 5 d. ob. in the ſame 
| ſhips being, did take and carry away, ſuppoſin 
by his Libel the fame to be taken away /uper af 
tum mare, upon the high ſea, Judgment was given 
Coke Juriſd. of Courts, ca. 22. Stat. 13 R. 2. cap. 
5. 15 R. 2. ea. 3. & 2 Hl. 4. ca. 11. An. 1 H. 6. 278d 
| | > =, that 
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that the taking aforeſaid was fra corpus comitatis 
in Briſtol, the ſaid ſhips lying in the Haven of 
Briſtol, and not upon the high ſea, contrary to the 
form and effect cf the faid Statutes; the parties 
having deſcended to an Iſſue, which was found for 
the Plaintiff, and damages to 700 J. And this is 
the Judgment he one, Et ſuper hoc audito tam 
recordo quam veredicto prædicto, et per curiam ple. 
nius intellect. conſideratum eft, quod prædictus Jo- 
hannes Burton recuperet verſus præfatum Bartholo- 
meum damna ſua prædicta occaſione attachiamenti 
proſecutionis, & vexationis, quam miſſarum et cuſta- 
giorum ad ſeptuaginta libras per juratores prædictos 
ſuperius aſſeſ]. . in duplum per Statutum, c. Quæ 
damna in duplo ſe extendunt ad mille et 400 l. E 
eidem Barthol. penam decem librarum erga Dom. 
Regem nunc per ſtatutum incurrat et capiatur, &c, 
querens remittit 400 l. added io hog 
And he faith that it appeareth by the Record, 
that this being the firſt Caſe that can yet be found, 
that received judgment in the Court of Common 
Pleas upon the ſaid Statutes, and that the ſame 
depended in adviſement and deliberation eight 
Terms, whereby it plainly appears (the time being 
computed from the making of the ſaid Statutes, 
whereon this Action was grounded, to the time of 
the Judgment 6 Hen. 6.) that the Courts of Com- 
mon Law had not for above 20 years after the 
making of theſe Statutes, - ever meddled with 
cauſes of this nature. Nor can it (I am confident). 
be found that caſes of this nature were any of 
thoſe caſes wherein the Admirals had incroached 
upon the Common Law, before the making of the 
faid Statutes ; and what ground theſe Statutes then 
gave them for this Judgment, I could wiſh he had 
reported with the Judgment itſelf. The Statutes I 
have endeayoured (to the utmoſt of my weak ſkill) 
* | o 


to examine one by one, but cannot find that in- 


ſuch caſes as this the Admiralty was by them in 
any wiſe prohibited to proceed: of which Exami- 


nation bf mine, I ſhall hereafter render the beſt 


account I can, more efpecially when I come to 
treat of Contracts made at land of and concerning 
maritime and ſea affairs * ; but I muſt here in the 
firſt place examine the obſervations by Sir Edward 
Coke himſelf, gathered out of this Judgment. 
From the whole he e theſe four obſer- 
vations. 
I. That it is contemporanea expofitio, being made 
within twenty years of the making of one of the 
ſaid Statutes ; and he faith that een 
erpoſitio eſt optima. 
2. That albeit the ſaid three Ships, with the 
Prifonets and Merchandizes in them, lay in the 
Haven inter fluxum et refluxum aquæ, and infra 
primos pontes, yet that the Haven is infra corpus 
Comitatiis, and that for taking of the Ships, with 
the Priſoners and Merchandizes in the fame, no 
Suit ought to be had in the Adenuralty Court, but 
at the Common Law. 
3. That the Court of Admiralty hath no Juriſs | 
_ diction, but ſuper altum mare, which is not within 
any County; tor the Record ſaith (as he averreth) 
that the ſaid three Ships, with the Priſoners and 
Merchandizes in the fame, did lie infra Comitat. 
Briſtoliæ, ef non ſuper altum mare, as the Plaintiff 
in the Admiralty Court ſuppoſed the ſame to be. 
4. That this Judgment ſo ſolemnly,” and winds 

ſuch adviſement given, if it were alone, were ſuf- 
ficient to give full ſatisfaction in this int: for, 
faith he, Judicium off tanquam Juris JETER , et fam 
| dictum pro veritte actipitur. 10 


4 Infra, lib. 3. cap. 2. FFF 
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I conceive that by two of theſe four obſerva- 
tions (the firſt and the laſt) he endeavoureth to 
prove that this Judgment is a good Judgment, 
which ought to be obſerved ever after for Law; 
which if he hath thereby proved, the other two 
(the ſecond and third) may be deduced into ſome. 
concluſion, otherwiſe not. He then that will exa- 
mine the argument comprehended in theſe. two 
obſervations, muſt deduce it thus (or elſe he ſhalt 
find no argument therein at all} viz. a Judgment 
given per contemporaneam expoſitionem of a Statute 
or Statutes made within twenty years after the 
making of one of them, and that ſolemnly upon 
two years adviſement given, is a good Judgment; 
which ought ever after to be obſerved for Law. 
But this Judgment was given by a contemporary 
expolition of the ſaid Statutes, made within twen- 
ty years after the making of one of them, and 
that ſolemnly with adviſement by the ſpace of two 
years; therefore this Judgment is to be obſerved 
tor Law ever after: then will the other two ob- 
ſervations be eaſily deduced into a concluſion, 
otherwiſe not. But I muſt crave leave that with- 
out offence I may call into queſtion the truth of 
the premiſſes, out of which this concluſion is de- 
—AA 8 1 oh: 
Firſt then, whether a Judgment given per con- 
temporaneam expoſitionem of a Statute made within 
the ſpace of twenty years next before ſuch interpre- 
tation or expoſition (though ſolemnly adviſed on by 
the ſpace of eight Terms, which is two whole 
years) mult neceſſarily be ever after obſerved for 
law, is that which firſt cometh-in queſtion. Under 
correction I conceive that neither the time of ſuch 
interpretation or expoſition-making, nor the deli- 
berate adviſement thereupon, conclude this neceſ- 
fity, that the Judgment chance proceeding muſt be 
1 | | | 3 | ever 
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ever after obſerved; nay, I conceive it ought not 
ever after, or at all to be obſerved, unleſs ſuch ex- 
poſition be grounded upon both law and reaſon, or 
at leaſt e the. 
This is faid to be the firſt and leading Caſe, and 
ſo the firſt expoſition of thoſe three before men- 
tioned Statutes made to this purpoſe: and therefore 

the law and reaſon whereupon ſuch expoſition had 
its ground and foundation, might very well have 
been expected to have been there by him ſet down, 
where the Judgment itſelf is urged; but finding 
neither, I have according to my weak abilites en- 
deavoured to ſearch both or either of them out; 
but indeed am fo thick-ſighted, that I can find out 
neither the one nor the other to warrant the ſame. 
The Statute of the 5 E/zz. 5. before mentioned 
and urged for the proof of this aſſertion might, 
had it been made before this expoſition of the other 
three, have ſet ſome colour thereon, but no more 
than a colour: for there is nothing therein con- 
tained ſubſtantial, that could have afforded this in- 
terpretation of the other, three; but coming after 


| this interpretation, this interpretation hath Joſt that 


colour, and is left upon the Statutes themſelves; 
wherein I, for my part, cannot find one word 
that doth ſeem ſo much as to lead toward any ſuch 
expoſition or interpretation” 
he firſt of them is that of the 13 Rich. 2. 5. 
which Statute hath relation unto a Petition upon 
which the interpretation thereof ought to be 
grounded, according to the manner of making 
Acts in thoſe days; which Petition in other Acts 
is inſerted as a preamble to the Act itſelf; but in 
this is preiniſell only in part, and that not truly 
rendred by the Tranſlation | (as ſhall appear when 


Supra, cap. 2. hujus 2, lib. ſuper cod. cap. - 
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we come to treat of Contracts made at land for 
* ſea affairs) the Statute it ſelf runneth thus. 

Le Roy voit que les Admiralls et lour deputees ne 
fic mellent de fore ana vant de nul choſe fait deins le 
Roylme meſſolement de choſe fait ſur le meer ſolonc ce 
que ad eftre duement uſe en temps du noble Ref Ed- 
ward ail ugſtre fur. le Roy quornſt. © 

The King's pleaſure is, that the Admira and 
their Deputies ſhall not from henceforth {6 meddle 
(viz. as 18 complained of in the Petition) of any 
thing done within the Realm, but only o a thing 
done upon the Sea. | 

Here fur le meer, I hope ſhall not be daken for 
ſuper altum mare, when as the Statute is ſo abſo- 
lutely free from diſtinguiſhing any one part of the 
fea Nom the other, or limiting the dmiraPs/Ju- 
riſdiction unto one part thereof, mort than to ano- 
ther; but leaveth all to his cognizance, Sohne ce 
que ad eftre duement uſe en temps 5 volk. Roy Ed- 
ward ail noſtre ſur le Rb Y quoruſt, accotding to that 
which had been duly eck in the time of Edward 
the Grandfather of the thefi King, which Was EA. 
ward the third. Now do not 1 find nor do 1 
believe that either the makers of this Expoſition 
or their followers, can find thar-the AdmiraPs Ju- 
riſdiction was in any part of Edward the Third's 
time reſtrained to the main Sea, by any- ſucht di- 
ſtinguiſhing between the main Sta and the Forts 
and Havens where all ſea buſineſſes are agitated. 
But this Iam ſute of, that by the Records through- 
out his Reign the Admirals were Capitanti ets Ad. 
miralli omnium portuum et locorum per coſterum ma- 
ris (as hath already been ſhewed)' as well as of the 
main Sea; and by other more antient Records (as 
hath Been likewiſe ſhewed) they were as: well 


Infra, lib. 3: cap-2., -.* s Supra, cap. 3. hujus ſecun- 
di lib. & cap. 1. lib. 3 8 7 ö 
ES. Cuſt odes 
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Tuſtodes marine et maritimorum portuum, Fc. as 
Cuſtodes maris. And it is plain that in Edward 
the Third's time, they had plenam poteſtatem au- 
diendi querelas omnium et ſingulorum de his que offi- 
cium Admiralli tangunt; and likewiſe * cagnoſcendi 
in cauſis maritimis, Ic. in cauſes belonging to the 
Sea: In cauſis gue oriuntur ex maritimis negotiis, 
without any limitation or reſtraint to one part or 
other thereof. FT 
The ſecond Statute is that of the 15th of R. 2. 
3. which Statute hath two parts: the firſt con- 
ſidereth the Admiral's Juriſdiction excluſive, what 
things he ſhall not have cognizance of; and it 
concerneth Contracts, Pleas, and Complaints, and 
other things done, ariſing within the bodies of 
Counties, as well by land as by water, (and wreck 
of ſea) which will come to be * treated of here- 
after. The ſecond part conſidereth his Juriſdic- 
tion znclu/zve, retaining and upholding the fame 
_ within the limits thereof: And in regard the Sea 
floweth ſometimes further, and ſometimes ſhorter 
upon the great Rivers, leaving the extent of the 
Admiral's Juriſdiction ſomewhat uncertain, it there- 
fore reduceth it to a certainty, ſetting forth how 
far it ſhall extend, notwithſtanding it is ſaid in the 
former part (as well by land as by water) and 
diſtinguiſheth how far the water is to be taken to 
be within the bodies of Counties, and how far not, 
which followeth in theſe words: Nientmeyns de 
mort de home et de mabeym faitz en groſſes niefs eſt 
eantz et hovrantz en my le haut fil des groſſes Rivers, 
tant ſolent per a vale les pontz de meſine; les rivers 
pluis procheyns al meer, et en nul autre lieu de 
meſmes lez rivers eiet la Admirall coniſance et 


h Rot. an. 35 E. 3. prima parte pat. m. 32. præcitat. in cap. 
1. lib. primi. Infra, lib. 3. cap. 5. 
H 3 | auxint 
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auxint dareſt des niefs en les grant flotes pur grants 
voyages du Roy et de Roylme, Sc. Nevertheleſs of 
the death of a man, and a maim done in great 
Ships, being and hovering in the main ſtream of 
great rivers, only beneath thoſe Bridges of the 
ſame rivers which are neareſt to the ſea, and in 
no other places of the ſame rivers, the Admiral 
ſhall have cognizance, and alſo to arreſt Ships in 
great Floats for great voyages for the King and 
the Realm, &c. oC NN 
Here the Bridges next to the ſea by this Statute 
are appointed and put for the limits to terminate 
each Juriſdiction, the one above, and the other 
below; and I cannot think that any man can con- 
cerye that the expreſſing of ſome particulars cog- 
noſcible in the Admirai's Court, doth reſtrain his 
cognizance unto thoſe particulars only: for cer- 
tainly thoſe particulars in the reading of this Sta- 
tute muſt and are emphatically expreſs*d, and fo 
underſtood, as expreſſing that he ſhall have cog- 
nizance below thoſe Bridges, even of things of the 
higheſt nature belonging unto the cognizance of 
any Judge, even of the death and maim of a 
man; yea, and ſhall have power to arreit great 
Ships for the King's ſervice, and take them out of 
the hands and poſſeſſion of the owners or freighters 
of them, to what neceſſitous end ſoever deſigned, 
no ways at all excluding his cognizance of things 
of a meaner and inferior * nature, but is thereby 
a confirmation of his cognizance in fuch things, 
and the cauſes concerning them: nam /i majus eſt, 
etiam minus erit ; et cui majus convenit, etiam mi- 
245, is a general rule: If one be ſtricken on the 
ſea, and die on the land, the Common Law can- 


& For the word only is not to be referred to any thing but to 
be firſt bridges, and not the precedent words and things. 5 


not 
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not try this ! murder. And Mr. Serjeant Callis in 
his Reading giveth this reaſon thereof, that all 
Trials at the Common Law are to be by Jury. 
which muſt come out of a proper County; which 
in this caſe cannot be, the Sea being in no 
County. 

This being the reaſon, doubtleſs the Ports and 
Havens at the time of the making of this Statute: 
were not accounted to be within the bodies of- 
Counties; for if they had, the Jury might have 
been ſummoned out of that County, in whoſe” 
body the Port and Haven lay, whereon the death 
and maim of a man ſhould happen, for to have: 
tried the fame : but the Ports and Havens being 
not within the bodies of Counties, ſo that the death 
and maim of a man thereon could not be tried by 


a Jury ſummoned out of a proper County, accord-, 


ing to the courſe of the Common Law; therefore 
in expreſs terms was the trial thereof appointed un 
to the Admiral, who even in ſuch caſes then pro- 
ceeded according to the rules of the Civil Law, by 
which no Jury was required, but fo much the more” 
exact proof. 3 
The ſame reaſon then, which is the 104086 that 
ſuch an Act. done at Sea could not be triabie hy 
the Law of the Land, muſt be the reaſon why the 
like Act done upon any Port or Haven ſhould be 
_ triable by the Civil Law, and not by that Law. 
But I ſhall proceed further to make it more plain, 
that this Statute neither did, nor doth limit the 
Admiral to the cognizance of thoſe particulars on- 
ly which are mentioned therein'to be done or hap- 
pen below the firſt LG upon the Ports and 


Havens. 


1 Lacy's caſe. ME eng | | 
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All Cauſes both Criminal and Civil, which have 
auiſen from things done or happening upon Ports 
and Havens as before, ſo ever ſince the making 
of this Statute (excepting the interruption made 
by this Judgment, and ſome others which have 
hence ſprang) have been triable and tried by and 
before the Admirals, their Lieutenants and Judges 
of the Admiralty Court, according to the rules 
and grounds of the Civil and Maritime Laws, as 
will hereafter: | plainly appear, until the 28th 
year. of Henry the Eighth, in which year a Statute 
was, made which affirmeth this very afcrtion quoad 
criminglia | in theſe words. 


| Where Traytors, Pirates, Thieves, 
Robbers, Murderers, and Confederates 
upon the Sea, many times eſcaped unpu⸗ 
niſhed, becanſe the trpal of their offences 
heretofore hath been ordered, judged, and 
determined before the admiral or his Lieu- 
tenant, or Commiſſary, after the courſe 
of the Civil Law, the nature whereof is, 
that bekore any Indgment of death can be 
given againſt the offenders, either they 
muſk platnly confeſs their offences (which 
they will never do without torture or pains) 
or elſe their offences to be ſo plainly and 
directly proved by witneſſes indifferent, 
ſuch as law their offences committed, 5 
which cannot be gotten but by chance at 
few times, becauſe ſuch offenders commit 
their: offences upon the Sea, and many 


fl is rep. 9, 10, 17. 12, 13. hujus lib. 2. et cap. 1. lib. 
3. ac etiam cap. 3. et 4 ejuſdem libri 3. 
times 
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times murder and kill ſuch perſons being 
in the Ship or Boat where they commit 
their offences, which ſhould witneſs againſt 
them in that behalk, and alſo ſuch as ſhould 
bear witneſs, be commonly Mariners, and 
Shipmen, which becauſe of their often voy- 
ageg and paſſages onthe Seas, depart with- 
out long tarrying and protraction of time, 
to the great coſt and charges as well of the 
King's Highneſs, as ſuch as would purſue 
ſuch offenders. For reformation whereof 
be it enacted by the Anthority of this pre- 
ſent Parliament, That all Treaſons, Fe- 
lonies, Robberies, Yurders and Confede- 

racies hereafter to be committed in or 
upon the Sea or in any other Haven, River, 
Creek, or Place where the Admiral or Ad- 

mirals have or pretend to have Power, 
Authority or Jurisdiction, ſhall be enquired, 
tryed, heard, determined and adjudged in 
ſuch Shires and Places in the Realm, as 
thall be limited by the King's Commiſſion 
or Commiſſions to be directed for the lame 
in the like form and condition, as ik any 
ſuch offence or offences had been com⸗ 
mitted or done in or upon the Land, and 
ſuch Tommiſſioners ſhall be had under the 
King's Great Seal directed to the Admiral 
or Admirals, or to his or their Lieutenant, 
_ Deputy, or Deputies, and to three or four 
ſuch other ſubſtanttal perſons as ſhall be 
named and appainten by the Lord —_ 
___ Ccilor 
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cellor of England for the time being, from 
time to time, and as oft as need ſhall re- 
quire, to hear and determine ſuch offences 
alter the common courſe of the Laws of 
this Land uſed for Treaſons, Felonies, 
RKobberies, Murders, and Confederactes of 
the ſame done and committed upon the land 
within this Realm. 


T his Statute teins ſheweth, that before the 
making thereof, the offences of all Traitors, Pi- 
rates, Thieves, Robbers and their Confederates, 
dane or committed upon the Sea, without diſtin- 
guiſhing' the main Sea from the Ports, Creeks, 
and Havens thereof, or excluding them therefrom, 

as well as the offences of Murderers and Maim- 
ers. of men were ordered, judged, and deter- 
mined before the Admiral, his Lieutenant or 
Commiſſary: Nay, by the reaſon given in this 
Statute for the alteration * of this Trial, the Ports 
and Havens do appear to be comprehended i in the 
word Sea, where it is ſaid that many times the of- 
fenders do murder and kill ſuch perſons, and the 
Witneſſes being in the Ship or Boat, where they 
commit their offences, which ſhould witneſs 
againſt them in that behalf, Now ſurely all the 
ſaid offences which were done or committed in 
Ships. or Boats, and were cognizable before the 
Admiral or his Lieutenant or Commiſſary might 
be, and were committed as well in Ships and 
Boats, which did ride or lie at anchor within the. 
Havens, Creeks, and Ports of the Sea, as upon 
the high 80 Yet if this be doubted, what fol- 


* Or . addition to the manner of trial; for the other 
manner of trial is not taken away by this. 
loweth 
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loweth in the Act will make it more plain, vi. 


That all Treaſons, Felonies, Nobbertes, 
- Murders, and Conkederacies hereafter to 
be committed in or upon the Sea, or in 
any other Haven, River, Creek, or place 
where the Admirals have, or pretend to have 
Power, Authority or Jurisdiction hall be 


enquired, tryed, ec. 


So that we . here the fa ca — 


acknowleged to have heretofore been triable by 


the Civil Law, and that it is now enacted, that 
hereafter the ſame offences committed upon the 
Sea may be otherwiſe enquired, tried, &c. And 
leſt any doubt ſhould ariſe, how far the Sea hereto- | 
fore extended, therefore it is added, or any other 
Haven, River, or Place, where the Admiral or 
Admirals have or pretend to have Power, Au- | 


5 thority, or Juriſdiction.“ | 


Again, had theſe Havens; Rivers, and Dn | 
ever been within the bodies of Counties, ſo that a 
Jury might have been had out of a proper Count 


for the Trial of theſe offences thereon committed, 


then needed not this Statute have appointed any 
ſuch trial thereof by Jury, to be choſen out of _w_ 


County limited by the King's Commiſſion pr 


or not proper. Nor affuredly would this Shinn | 
have given the cognizance of theſe offences com- 
mitted within the bodies of Counties to the Lord 


Admiral and his Deputies. 
Now if theſe Havens, Rivers, and Chaka were 


| ſa far out of the bodies of Counties, that a Jury 
could not, nor yet can be had out of a proper 


County, but muſt be had out of any County by 


the King in Chancery appointed for the trial of 
theſe criminal Cauſes arlling from theſe offences 
thereon 


1 — 1 — # . 
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thereon committed, I conceive it will ſeem ſtrange 
that it ſhould be affirmed that the ſame Havens, 
Rivers, and Creeks ſhould be ſo far within the 
bodies of Counties, that a Jury might, or may be 
had out of proper County, for the trial of ſuch 
Civil cauſes as might or may ariſe from Civil mat- 
ters thereon had or done; ſo that I cannot by the 
uttermoſt of my endeavour find out the foundation 
either of law or reaſon, whereon this Judgment 
was built. Sir Edward Coke not ſeldom termeth 
it a Maxim in the Common Law, Quod nemo de- 
bet videri prudentior lege, that no man ought to 
ſeem wiſer than the Law: and truly from this 
Maxim (as he termeth it) I conceive, as ſtrong a 
concluſion may be drawn, viz. Quod hiſce ſtatutis 
nulli prudentiores videri deberent, none ought to 
have ſeemed wiſer than theſe Statutes themſelves. 
But indeed as this Judgment hath been by ſome 
accepted as grounded upon law, ſo hath it been 
by more, and thoſe learned in the Law, refuſed 
and rejected as not grounded thereon, as I ſhall 
ee ſhew by Writs de Procedendo, awarded 
out of the Chancery upon Injunctions thence 

ted, and Conſultations both out of the King's 
Bench and Common-pleas, upon Prohibitions 
thence granted 0 cauſes of the ſelf ſame na- 
ture. 

Now I hope by what hath been ſaid, and ſhall ; 
hereafter be ſhewed, it plainly will appear that 
this firſt and leading Judgment was not ſo ground- 
ed either upon law or reaſon, or upon fo ſound a 
foundation, as that men in ſucceeding ages ſhould 
build their judgments thereupon, nor ſo complete 
or fit a guide or rule as that Lawgivers ſhould be 
directed thereby (although it had been contempora- 
nea ftatutorum expoſi tio, made within twenty years 


of the making of one of the ſaid Statutes, and 
that 


2 N 
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that upon two years adviſement and deliberation, 
as Sir Edward Coke affirmeth) which Induction or 
minor Propoſition, is as infirm as the major, and 
both will leave the concluſion to ſtand alone with- 
out legs, which muſt neceffarily fall to the ground. 
Firſt then, that this was contemporanea expoſitio, 
made within the ſpace of twenty years next after 

the making of one of theſe Statutes will not be 
made ; for the laſt of thoſe Statutes is that 
of 2 . cap. 11. which was anno 1400, and 
the Jadkmeng was given the 6 H. 6. Hil. which 
was anne 1427; and how this can be 
within the compaſs of twenty years, which ap- 
pears ſo plainly to be ſeven years without that 
_ compaſs, I know not. Befides, this Statute” is 
only in confirmation of that Statute 13 Nic. 2. 
ſetting a penalty of double damage unto the party 
grieved, and ten pounds to the King, upon him 
that ſhall offend againſt this Statute of the 13th 
of 'Richard the Second. Now it is true this'Judg: 
ment doth purſue this Statute in giving double 
damages to the Plaintiff, and the penalty of ten 
pounds to the King againſt the — But 
the giving of theſe double damages and penalty is 
grounded upon the breach of the former Statute, 
unto which only this hath relation; and this Sta-. 
tute neither needed, nor had ir any expoſition at 
all: But the Judgment was grounded upon an Ex- 


poſition made of the former Statute 14 Ric. 2. 


upon which (if tke Starute would have born any 
ſich conſtruction) the Party ſuing in the Admi- 
ralty contrary to that Statute: in a cauſe of the 
fame nature; would have before the making of 
the Statute of the 2d of H. 4. been liable to the 
ſingle damages though not to the double; hut the 
Law whereon this Expoſition was made to 
ms Judgment; -Sught to have been ſome Lau chat 
| declareth 
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declareti à Haven to be within the body of a 
County, and without the Juriſdiction of the Ad- 
miralty, and muſt needs have been before the 
making of this Statute, if there had been any ſuch 
at all, which T believe can never be found or. 
ſhewed-: For ſure I am (as I faid before) there 
is not one word in the Statute it ſelf, which 
can ſo much as ſeem to draw any man to imagine 
that a Haven or Port ſhould be within the body 
of a County; but however it is the expoſition of 
this Statute (though groundleſs) upon which the 
Judgment is founded, and this Statute was made 
eleven years before the other; and then will this 
contemporanea expoſitio, ſaid to be within twenty 
years, ſcarce fall to be within twice twenty years: 
For the Statute made in the 13th year of Richard 


the ſecond was made in anno 1389, and the judg - 


ment was given in anno 1427, which is full 38 
years; and ought not to have had an expoſition 
put upon it, clean deſtructive to another Statute 
made within two years after, and in the ſame 
King's Reign, which cleareth the Admirals Juriſ- 


diction to be over the Havens and Rivers beneath 


the firſt bridges neareſt to the ſea, even of the 
death of a man, Sc. which is magis contempo- 
ranea et multo ſtabilior expoſitio, being made upon 
as good adviſement as this, though perhaps not 
upon terms of deliberation, which conſideration I 
come to conſider next: And I cannot conceive the 
adviſement upon two years deliberation upon one 
particular point, ſhould render the determination 
thereof ever the more ſound, but rather ſheweth a 


great deal of doubting and fearfulneſs to deter- 


mine. But it ſeems after two years deliberation, 
they determined to have the Ports and Havens 


(without any warrant of Law that Sir Edward 


Cote hath declared, or that I can by any means 
„ ee we 
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find) to be within the bodies of Counties. And 
truly I think the time was ſhort enough, and their 
pains great enough in that ſpace to turn ſo much 
ſea, or water appertaining unto the ſea into land, 
or into the heart of a County : But if the founda- 
tion of this Judgment be infirm, ſurely it will not 
ſupport it, being ſo weighty a Judgment as it is, 
but. that the ſame muſt fall to the ground and be 
buried in the earth, or drowned in the depth. of 
that Sea it would have diſmembred of its Ports, 
Creeks, and Havens, unleſs whatſoever, A Court 
ſhall once adjudge through miſapprehenſien, or 
any manner of miſunderſtanding, muſt. ever after 
be obſerved for law ; which whoſoever afficmeth 
muſt maintain ſome men to be infallible, or elſe 
that one injuſtice may be a warrant for. another: 
But if to perſiſt in an error be another and a 
greater error, then ſurely to ſquare juſtice by ſo 
crooked and untried a rule, can produce no ſtrait 
or upright future judgment. I mult confeſs the 
e of ſuch grave and learned men, in ſuch 
a place and authority ought much to ſway with 
their ſucceſſors in doubtful caſes, and one judgment 
ought as little as may be to thwart and croſs ano- 
ther, but not unleſs the ſame be agreeable unto 
Juſtice, equity, right, reaſon, and binding laws, 
conſtituted, appointed and publiſhed by. 1 
powers, which are always to be obſerved, 
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CHAP... FL 
That from the two other Actions inſtanced in, 
to be brought againſt the parties ſuing in the 


Admiralty Court for a buſineſs done upon the 
Ports, no concludent Argument 1s deduced. 


tuted in the Court of the Common-pleas to 
me purpoſe, which can be deduced from no 
better reafon, nor founded upon any ſqunder 
ound than this firſt Judgment was, more than 
that they had this for their example. (A? exempla 
mala ſunt reprobanda, et non * ſequenda ) both of 
them Paſch. 12H. 6. The one is an Action 
brought by Robert Cupper, upon the beforemen- 
tioned Statutes in the Court of Common-pleas, 
unſt John Raymer of Norwich; for that the 
faid Raymer did The the ſaid Cupper in the Court 
of Admiralty, for that he the ſaid Raymer having 
a Ship in portu aquæ Jernemuthæ infra corpus com. 
Norf. ready for a Voyage to Zeland, the ſaid 
Cupper entred the ſaid Ship lying in the ſaid Ha- 
ven, and took away divers goods out of the ſame, 
aſſerendo per prædictum placitum res illas ſuper al- 
tum mare emerſiſſe, acſi res illæ ſuper altum mare 
emer/iſſent, cum non ibi, ſed apud Jernemutham con- 
tra formam Statutorum præditdt. 

The other was an Action between John 2 
well and the ſaid John Raymer, the ſame Term in 
the ſame Court; but whether there were any 
Judgment upon theſe two Actions or not, or what 
the Judgments were is not ſet forth: The Judg- 


Ts Actions likewife are inſtanced infti- 
ſa 


L. 1. ad Senat. c. NY . 
| ments 
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ments might be given for the Defendants, as well 
as againſt them, for ought appears out of whet 
Sir Ed. Coke hath ſet. down; and ſince he hath. 
| ſpared the pains to ſet them down, I ſhall ſpare 
my labour for looking them out: If any Judg- 
ment were given upon either, which I the rather 
conceive there were not; for that if there had 
been any, Sir Edward Coke would not have ſpared 
to have told of them, if they had been for his 
purpoſe. If the Judgments were given agreeable 
to the former Judgment, and paſſed by that exams». 
ple, yet is there no better ground for the ſame, . 
made to appear for founding them upon than for. 

the former, which is but a quakemire. . 


— ; *, = . 4 
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CHAP. v 
The Argument deduced from two Premunires 
inſtanced in to be brought againſt the parties 


fuing in the Admiralty for things done upon 
Ports, redargued, ITE, e 


UT to keep ſome method, I muſt, out of 
theſe things which Sir Edward Coke hath 
promiſcuouſly urged againſt the Admirals cogni- 

Zance of Buſineſs done upon the Ports and Ha- 


vens, and of Contracts made upon the land for 


freight, Mariners wages, tackle, furniture, and 
ammunition ; and of things done beyond the ſeas, 
Sc. in the next place pick and gather the reſt 
of thoſe things which only concern his cognizance 
of buſineſſes done upon the Ports and Havens, 
and give ſome anſwer to them firſt ; and thoſe are 
Premunires, Prohibitions, Book-caſes, and Au- 
1 thori ties 
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thorities in Law: and then come in the third book 
of this Treatiſe, to thoſe things which he hath 
urged againſt the Admiral's cognizance of or con- 
cerning Contracts made upon the land for freight, 
Mariners wages, Sc. 5 

Two Præmunires he inſtanceth in, the one 
brought Mich. 38 H. 6. by Jobn Cafſy Eſquire 
againſt Richard Beauchampe, Thomas Paunce Eſ- 
quires, and others, upon the Statute of 16 Rich. 
2. cap. 5. for fuing in Curid Romand vel alibi of 
matters belonging to the Common Law, for that 
the Defendants did ſue the Plaintiff in the Ad- 
miralty Court before Henry Duke of Exceſter, that 
the ſaid Jobs Caffy did take and carry away certain 
Jewels ſuper altum mare, ubi idem Johannes Caſly 
Bona illa apud Stratford Bow infra corpus comitatiis 
Middleſexiæ, et non ſuper altum mare cepit, which 
(faith he) is ſo evident, and of ſo dangerous con- 
ſequence, as no application ſhall be made thereof; 
but I muſt (under favour) take leave to make 
ſome application, and ſome anſwer likewiſe here- 
unto, and ſhew that the urging both of this, and 
the other which he inſtanceth in, which is a Pre- 
munire brought 9 H. 7. for a Suit in the Ad- 
miralty Court before Fohn Earl of Oxford, for 
taking and carrying away quandam naviculam apud 
Horton Ney at South-Lyn, &c. ſuppoſing the ſame 
to be ſuper altum mare, where it was infra corpus 
comitatits, is no way conſequent or concludent to 
prove the Ports and Havens to be within the bo- 
dies of Counties. : 
For the firſt of theſe, it is plainly affirmed that 
Fohn Caſſy did take away the goods he was ſued 
for in the Admiralty Court at Sratford Bow, be- 
mg a Town or Pariſh piainly within the body of 
the County of Middleſex, and no Haven or Haven 
Town. This Suggeſtion being proved, the _ 
| 9 55 .miral . 
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miral had no colour at all to take cognizance of 
. Io 
For the taking and carrying away of the little 
Ship, little Bark or Boat (for navicula ſignifieth 
either of the three) at Horton Key at South-Lynne, 
it concludeth nothing againſt the Admiral's Juriſ- 
_ diftion upon the Haven or Port, taken for the 
water beneath the firſt Bridge : for: a Key is often 
taken for the Wharf, or place wherein goods are 
uſually landed; but ſtrictly it is taken for the very 
ſeparation of the land from the water, by wood or 
ſtone, or both in ſuch places as goods are uſually 
landed at; and theſe are the keys that lock thoſe 
doors that Sir Edward Coke would have ſtand 
wide open, placed by God himſelf to no purpoſe 
ſo far within the Seas. Now at Horton Key may be 
as well on the dry fide of the Key, as on the wet 
as well upon the land as upon the water: and little 
Ships, little Barks, or Boats are oftentimes drawn 
up at the Keys, where they arrive, to be caulked 
and repaired, and might be from thence taken and 
carried away perhaps from the water (their accuſ- 
tomed Element) to the fire, wherewith for the 
moſt part, when they eſcape drowning, they are 
at laſt conſumed, when they are become unſer- 
J o53-- ; 

Again, theſe two Premunires are ſaid only to 
have been brought, and nothing ſaid of the event, 
or what was determined thereon ; ſo that here is 
nothing but the opinion of thoſe that brought 
them, and no reſolution of the Judges; and fo 
theſe two Premunires conclude nothing at all. _ 
But grant two ſuppoſitions (neither to be grant- 

ed nor ſuppoſed, unleſs proved) viz. that theſe 
two ſeveral Acts were done or committed upon 
Ports and Havens, and that the determination and 
reſolution of the Judges was againſt the Defen- 
. — 12 dants; 
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dants; yet he that will but look, may ſee the two 
foundations whereon theſe determinations or reſo- 
lutions were or ſhould have been built, from 
whence this land Argument is raiſed, to have been 


laid upon the ſea ſands, too ſlippery, a place for 


them to ſtand on; the one is that before-men- 
tioned groundleſs ſuppoſition of the Ports and 
Havens being within the bodies of Counties; for. 
which no proof is offered; but that ſome againſt 
all reaſon, and they know not wherefore, have 


taken them fo to be. The other is the Statute 
upon which theſe Premunires were brought, which 


he affirmeth to be the Statute 16 Ricb. 2. for ſuing 


in Curid Romand vel alibi, of matters belonging to 


the Common Lac. Go ana 
This Statute conſiſteth of a Petition made by 


the Commons unto the King, and the King's An- 


{wer thereunto, as all ancient Statutes of thoſe 
days do. In the Petition is firſt ſet forth that the 
King and all his liege People ought of right, and. 
of old time were wont to ſue in the King's Court 
to recover their preſentments to Churches, Pre- 
bends, and other Benefices of holy Church, to 
which they had right to preſent, Sc. And when 
Judgment was given in the ſame Court upon ſuch 
a Plea and Preſentment, the Archbiſhops, Bi- 
ſhops, and other Spiritual perſons, which had the 
Inſtitutions unto ſuch Benefices within their Juriſ- 
dition, were bound and did make execution of 
fuch Judgments by the King's Commandments, 
of all the time aforeſaid without interruption, 
And in the next place they do complain, that of 
late divers Proceſſes had then been made by the 
Biſhop of Rome, and Cenſures of Excommunica- 
tion upon certain Biſhops of England, becauſe they 
had made execution of ſuch commandments to the 
open 


Or, Sea-Furiſ aiftim. "I 


open diſheriſon of the Crown, Sc. And further 
complaining that alſo it was faid, and a common 
clamour was made, that the ſaid Biſhops of Rome 
had then ordained and purpoſed to tranſlate ſome 
Prelates of the ſame Realm, ſome out of the 
Realm without the King's aſſent and knowledge, 
and ſome out of one Biſhoprick into another, 
within the ſame Realm, without the King's aſſent 
and knowledge, and without the aſſent of the Pre- 
lates ſo to be tranſlated, which Prelates were much 
profitable and neceſſary to the King and his Realm; 
by which the Statutes of the Realm would become 
defeated, &c. And nothing more is contained in 
the ſaid Petition, but what concerneth the pre- 
miſſes. The King in his Anſwer doth ordain, 
That if any purchaſe or purſue, or cauſe to be 
- purchaſed or purſued in the Court of Rome, or 
elſewhere, any ſuch Tranſlations, Proceſſes, and 
Sentences of Excommunication, Bulls, Inftru- 
ments, or any other thing whatſoever, which 
touch the King, againſt Him, his Crown and Re- 
ality, or his Realm, as is aforeſaid : And they 
which bring within the Realm, or them receive, or 
make thereof notification, or any other execution 
whatſoever, within the ſame Realm or without, 
That they, their Notary, Procurators, Maintain- 
ers, Abetters, Fautors, and Counſellors, ſhall be 
put out of the King's Protection, and their Lands 
and Tenements, Goods and Chattels forfeited to 
our Lord the King, that they may be attached by 
their bodies, Sc. 

In theſe antient Statutes, which are by way of 
Petition and Anſwer, the Anſwer hath always re- 
lation to the Petition, and granteth what is there- 
in deſired; ſometimes leſs, but never more: by 
this Petition nothing is deſired but the reſtraint of 


the Pope's power, and aſſumed atrhoriey in thoſe 
BY things 
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things therein expreſsd ; nor is there any thing 
more in the Anſwer granted, if theſe words in the 
genuine ſenſe thereof be duly examined, which 
can be no other than this. If any purchaſe, &c. 
in the Court of Rome, or elſewhere from the Pope, 
or any power or authority derived from him, viz. 
either in his Court at Avignon, which he ſome- 
times held there, or any other Eccleſiaſtical Court 

| under his Supremacy, whether beyond the Seas, or 

[ in the Realm of England: (For we well know 

1 that in thoſe days the Pope did challenge a power 

over the Eccleſiaſtical Courts here as ſubjected un- 

to him, as their ſupreme only, or at leaſt as well 

as the King) and of theſe Courts and none other 

[ can this [e/ſewhere] be underſtood, as will plainly 

1 alſo appear, by the things ſpecified in this anſwer, 

1 to be purchaſed and purſued, viz. If any purchaſe 

[ or purſue in the Court of Rome, or elſewhere, any 

| ſack Tranſlations, Proceſſes, and Sentences of Ex- 

communications, Bulls, Sc. Now cannot theſe 

[ . . 

| things, nor could they elſewhere, or in any other 

place beſides the Court of Rome, be purchaſed or 

| purſued, but from the Pope or his Authority in 
thoſe other Courts before mentioned. Again, 
theſe words | elſewbere} were neceſſarily inſerted, 
and neceſſarily to be underſtood of thoſe Courts un- 
der the. Pope's authority, from whom and whoſe 
authority thoſe things were to be purchaſed and 
purſued: otherwiſe, wholoever had purchaſed any 
of them elſewhere, to wit, in any of theſe other 
Courts, under his authority, and not in the Court 
of Rome, had not been by this Statute liable to the 

_ puniſhment thereof. But ſome perhaps may fay, 
I have here purpoſely waved the general words 
which cloſe up the particular ſpecified things for- 
bidden to be purchaſed, or purſued, viz, Bulls, 
Inſtruments; or any other things whatſoever, which 

| | 8 5 CV 
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words perhaps may ſeem to have relation to [elſe- 
2where] and be thought to be of ſo large an extent, 
that the Words [2//e where] muſt be ſtretched to 
all places whatſoever, beyond other Courts of the 
Popes, or under his authority: But indeed I in- 
tended it not. But as they are the laſt words, 
which cloſe up the particulars ſpecified, ſo I re- 
| ſerved them to the laſt place, wherein I ſhall diſ- 
_ cloſe and clear that doubt. + | 
When ſeveral particulars then of the ſame na- 
ture are cloſed up with a general, that general 
comprehendeth all other particulars of that na- 
ture, and nothing of a different and diſtinct qua- 
lity. So here theſe general words [or any ether 
things whatſoever] muſt be underſtood of any 
other thing whatſoever of the ſame nature with 
thoſe Tranſlations, Proceſſes, Cc. 
And this is plain enough by the words them» 
ſelves, if ſeriouſly obſerved, and rightly under- 
ſtood. For take them as they run, and they car- 
ry their limitation with them, which bindeth them 
cloſe, and reſtraineth them unto what precedeth 
in the Petition. : | 
And as the Court of Rome and elſewhere, have 
relation to the Pope, to the Popes Court at Rome, 
and unto his Courts elſewhere, ſo muſt theſe 
words | Inſtruments, and other things whatſoever] 
have reference and relation thereunto. And then 
take theſe words, as they anſwer the Petition, and 
they can bear no other ſenſe than this, v:z. 
Whereupon our Lord the King by the aſſent afore- 
ſaid, and at the requeſt of the ſaid Commons, hath 
_ ordained and eſtabliſhed, that if any purchaſe or pur- 
ſue, or cauſe to be purchaſed or purſued in the Pope's 
Court of Rome, or any other of his Courts elſe- 
where, any ſuch Tranſlations, Proceſſes, and Sen- 
tences of Excommunicati "mT Bulls, Inſtruments, or 
- 14 any 


any other rot whaſſrver, e touch the King“ 
protection, Sc. 

So that upon the matter Sir Edward Cote here 
doth, but tell us how. theſe parties were accuſed, 
| whom theſe Præmunires were brought; for 
certainly this Statute in a right conſtruction could 
not be applied againſt them for ſuing in the Ad- 
miralty Court. And his inſtancing herein plainly 
arraigneth the Judgment which he before uſed for 
an argument againſt the Admiral's Juriſdiction 
upon Ports and Havens, and indeed may ſufficient- 
ly ſerve to ſnew how groundleſly a word in a 
Statute may be, and hath been wreſted and catch'd 
ar rc diminiln and ſtreighten the Juriſdiction of 
the Admiralty, and enlarge the already extraordi- 
nat large power of the Common Law. Nor are 
theſe ISeerprerarions: or Conſtructions in any wiſe 
contemporary with the Statutes (as Sir Edward 
Coke would have them) but taken up a long time 
after, and crept into their Law, as hereſies do into 
| Religion, by new conſtructions of Scripture : Nei- 
ther indeed can either the Judgment, or any of 
"theſe Premunires inſtanced in be ſaid to be con- 
. temporary with the ſaid Statutes. : 
For further proof of this point, he nfuocerk'i in 
four or five Prohibitions unto the Court of Ad- 
miralty, for holding plea of Contracts made upon 
Ports or Havens, and beyond the Seas. But to 
theſe I ſhall give an anſwer hereafter, when the 
Contracts made at land concerning Maritime af- 
Ml faits wal dome to be inſiſted upon. 
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CQ H- A F. 
The Book-Caſes and Authorities brought to prove 


' that the Admiral hath no Furiſdiction upon the 
Ports, Creeks, and Havens, anſwered. 


 F \Ertain Book-Caſes and Authorities (as Sir Ed- 
ward Coke calleth them) are likewiſe urged 
for proof of this particular, of the Admiral's hav- 
ing no Juriſdiction upon the Ports and Havens. 

1. Some Books are quoted, nothing being 
expreſs'd what the Books ſay, nor any argument 
deduced out of them to conclude the point : I 
. cannot therefore give an anſwer to an argument 

_ unframed, nor is it proper for me myſelf to raiſe 
an argument out of thoſe books, and then myſelf 
to frame an anſwer thereunto. But I will conceive 
. thoſe Authorities he hath quoted at large, to make 
moſt for his purpoſe, and endeavour to anſwer un- 
to them. e 3 
He faith in tempore Ed. 1. tit. Avowry 192. 
b a Replevin was brought for the taking of a Ship 
in the Coaſt of Scarborough in the Sea, and for 
carrying the ſame from thence into the Coun 
of N. Mutford the Plaintiff counteth of a taking 
on the Coaſt of Scarborough, which is neither 
Ton nor Place out of which a Jury may be taken, 
for that the Coaſt is four miles long. | 
And alſo of a thing done in the Sea this Court 
hath no cognizance, for certain Judgment thereof 
is given for the Mariners. Berry chief Juſtice of 
the Common Pleas ; The King willeth that the 


2 The Regiſter ; but quoteth not what place. F.N.B. fol, 
81. J. & 88. F. > Temp. E. 1. tit. Auocury 192. 
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Peace be as well kept on the Sea as on the Land; 
and we find that you are come hither by due proceſs ;- 
and therefore ruled him to anſwer, - 
Out of which the Author obſerveth four things. 
1. That it is called the Sea, which is not within 
any County, from whence a Jury may come. 
2. That the Sea (being not within any County) 
is not within the Juriſdiction of the Court of Com- 
mon Pleas, but belongs to the Admiral's Jurif- 


diction. 
That when the Ship came within the River, 


then it is confeſſed to be within the County of 


Norttumberland. 

4. That when a taking is partly on the Sea, and 
partly in a River, the Common Law ſhall have 
Juriſdiction. | 

For the firſt Obſervation, which i Is, that that 
is called Sea, which is not in any County from 
whence a Jury may come ; I may very well grant 
it, and he yet never the nearer the proof of that he 
aimeth at, viz. that a Port or Haven is within 
any County out of which a Jury may come, which 
is abſolutely denied, the reaſon whereof, as © be- 
fore, ſo ſhall be hereafter ſhewed. 

For his ſecond obſervation, that the Sea not 


being in any County, is not within the Juriſdic- 
tion of the Court of Common Pleas, ſhall not be 


denied him ; but I muſt crave leave to obſerve 
with him, That norwithf anding this Ship was 
taken upon the Seas, where there was neither Town 
nor Place from whence a Jury could be taken; 


yet Berry the Chief Juſtice took cognizance of this 
Qauſe, and cauſed Mutford to anſwer: And this 


might have ſerved him for as good an Argument 
to have e the Seas to be within the Juni 


Sep. « cap. 5. hojus lb, 2. 


diction 


— 
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diction of the Common Law, as any that he 
hath uſed to prove the Ports and Havens to be 
within the bodies of Counties, and out of the juriſ- 
diction of the Admiralty. e 
For his third Obſervation, which is, that when 
the Ship came within the River, it is confeſs'd to 
be within the County of Northumberland : I con- 
ceive, if Mutford might at the Common Law 
have pleaded two Pleas, which in many caſes is 
neceſſary, and allowable by the Civil Law, he 
would as well have denied, that ever he carried 
the Ship into the County of Northumberland, as 
he did aver that he took her upon the Seas : and' 
filence is not a conſent, or confeſſion, where a 
man is tied to one plea, and hath divers to plead: 
This therefore is neither confeſſed by Muzford, or 
any elſe, but by the Author himſelf, and ſuch as 
are of his party: for Berry neither affirmeth nor 
determineth any ſuch thing, or cauſeth him to an-- 
ſwer upon any ſuch ground, but upon this ground, 
that the King willeth the peace to be kept as well 
on the ſea as on the land: And indeed the grounds 
are both kept alike to found the cognizance of this 
Cauſe in the Court of Common Pleas, whereas the 
King, that willeth the peace to be kept as well on 
the ſeas as on the land, hath provided, inſtituted 
and appointed from antient, and far paſt times, 
diſtinct Judges, Juſtices and Officers for the keep- 
ing thereof on the one hand, and on the other: 
The Admiral, his Deputies, and other Juſtices 
with him appointed for the keeping thereof upon 
the Seas ; and the Judges of the Land, and other 
Juſtices with them appointed for the keeping 
thereof upon the Land; and neither have to do 
with the others Juriſdictions : So that I cannot con- 
ceive, nor can I grant Chief Juſtice Berry's ground, 
VJ whereon 


2 
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' whereon he founded this Replevin, and the taking 
this Cauſe into cognizance to be Terra firma. And 
as for that which Sir Edward Cote would have to 
be the ground of this Replevin, and cognition of 
this Cauſe, namely becauſe, after ſhe was taken at 
Sea, ſhe was carried into a Port or Haven, which 
he accounteth to be within the body of a County: 
If this ſhould be allowed for a good ground, then 
muſt all Reprizals taken at Sea by Letters of 
Marque, and brought into the Port and Haven, 
be exempted from their condemnation in the Ad- 
miralty Court for lawful prize, and may be ſet free 
by a Replevin granted from the Common Law; 
and whatſoever fact done upon the Seas, either by 
ſhip or man, the ſhip or man repairing to Port or 
Haven, Juſtice muſt be had againſt them from the 
Common Law : So that by this conſtruction, the 
Admiral ſhall have no cognizance of piracy, rob- 
beries, Fc. committed at Sea, 555 by the 
courſe of the Civil Law, or by the courſe of the 
Law of the Land upon the before mentioned Sta- 
tute of Hen. 8. but it the Pyrats, or Robbers, c. 
ſhall eſcape, and bring that which they have ſtolen, 
or by violence taken away, &c, into any Port, or 
Haven or to land, this pyracy, robbery, c. ſhall 
be tried at the Common Law. And as well may 
it be ſaid that if they ſhall be taken upon the Sea, 
and afterwards be brought into any Port, or Ha- 
ven, or to land, that then the Admirals Juriſdic- 
tion ceaſeth, and the trial belongs to the Common 
Law: So that the Admiral muſt go ſet up his 
Tribunal upon the high Seas (as Sir Ed. Coke di- 
ſtinguiſheth them) if he will have any Juriſdiction 
at all. And whatſoever Injury ſhall happen to be 
done at Sea by one Ship unto another, the Ship 
which did the Injury, by repairing to her Port or 
Haven, 
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Haven, hall free herſelf from the judgment of 
the Admiralty Court, Sc. and the Common Law 
ſhall free the Judge of the Admiralty, and all the 
Officers belonging to that Court from any further 
attendance there, which doubtleſs was the aim of . 
the Author, as will plainly appear, when I ſhall 
come to ſum up all he would have: And I with i it 
be not the aim of a great many ſtill, whoſe aim 
for their own ends muſt neceſſarily be deſtruQive to. 
a general good, as ſhall be likewiſe hereafter 5 
ſhewn. 
For the F Guth Obſervation, which i is that hen 
a taking is partly on the Seas, and partly, in, * 
: five: the Common Law ſhall have. the Jurife, =. 
r 
For this partly 88 on the Sea, and ch 
on the River, I muſt confeſs I know not how it 
can be: for a Ship is either taken or not taken, 
when ſhe is taken at Sea; or taken or not taken, 
when ſhe is taken upon the River, unleſs we can 
ſay that one part of the Ship was upon the Sea, 
and the other part of her upon the River, at the, 
very inſtant time of her taking. But if the Juriſ- 
dition of the Admiralty may have its right, we 
| ſhall have no need of a Mathematician to ſtrike a 
line between the Sea and the River, to make the 
diſtinction; for indeed this diſtinction will be al- 
together needleſs. 

But this Obſervation having relation to the mat- 
ter of fact from whence it is drawn, this meaning 
of taking partly on the Sea, and partly on the 
River, — be that a Ship is ſo taken, when ſhe 


is firſt taken at Sea, and then brought into ſome 
Port or Harbour, which I ſhall leave to the judg- 
ment of the world, whether this Ship was taken 
on the Sea, or on the River, or can be ſaid to be 


taken partly « on che and Fun on the . 
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126 The Maritime Dicauligit; 


"And if this ſhall be determined to be a tiking 

rtly upon the Sea, and partly upon the River; 
Fl e ee the Cowen De ſhall take 
cognizance thereof, I muſt ſay (as I faid before) 
the Common Law hereby ſhall take the whole 
Juriſdiction of the Admiral to itſelf. For what 
ſhip can be taken at ſea, or to what end ſhall any 
ſhip be taken at Sea, if ſhe ſhall not be brought 
itito fome Port or Haven, that ſhe and her goods 
may be there difpoſed of? And indeed all Ships 
that be there taken by Letters of Marque, muſt be 
brought into Port or Haven before they break 


off all Rules, and Laws of the Sea, whereby 
cauſes of that nature have been always (ſuch in- 
terruptions excepted) diſcuſſed, bg and deter- 
mined between us and foreign Nations, and be- 
tween our own Merchants, and ſeafaring men, and 
try, and determine them without either Rule or 
Law: For I could never yet find that the Com- 


mon Law ever afforded either Books, or Prece- 


dents to guide or direct them in the adjudging and 
determining of caufes of that nature, which is a 
thing moſt requiſite and neceſſary, the Foreigner 
(between whom and us ſuch cafes for the moſt 
part happen) expecting to have his ſhip and goods 
confiſcated and condemned, or quit, and reſtored 
upon the ſame terms, and according to the ſame 
Proceedings, Rules and Laws, as ours are in fo- 
reign parts, which the Common Law affordeth 
not, being only a municipal Law for the guiding 
and governing of the Subjects of this W in 
their land affairs at home, _ = 
Again, I would gladly know how this Obſerva- 
tion agreeth with Lacy's Caſe, where one was 
ſtricken on the Seas, and died on the Land, the 


Common Law could not try this murder; and 
Ser- 
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Serjeant Callis in his reading at Gray's Inn, Anno 
1622. in prima Lectura, p. 19. J giveth this rea- 
ſon thereof, becauſe that trial was to be by a Jury 
which muſt come out of a 5 County, which 


could not in this caſe, becauſe the Sea was not 
within any County. In this caſe the party receiv- 
ed a mortal wound at Sea, and was brought unto 
Land, and there died; in the other caſe, the ſhip 
was taken at Sea, but brought into a Haven, — 
there unladen; here the party may more properly 
be ſaid to be partly killed at Sea, and partly kill c 
at Land, then the ſhip can be ſaid to be partly 
taken at Sea, and partly taken at Land, and yet 
the Land ſhall not find «Jy for trial of one, but 
the Sea-port ſhall find a Jury for the trial of the 
other, which I ſhall leave to be obſerved upo thy 
his fourth obſervation, how far the ſame will hol 
Water. e e vr 45s 
Next he urgeth that 8 Ed. 2, tit. Coron, 399, 
it is no part of the Sea where one may ſee what is 
done on one part of the water, and of the other z 
as to ſee from one Land to another : And that the 
Coroner ſhall exerciſe his Office in this caſe, and 
that of this the Country may have knowledge, 
whereby it appears (faith he) that things done 
there are triable by the Country (that is to ſay by 
Jury) and conſequently not by the Admiralty 
JJ 8 
And after in another place of the ſame chapter 
he urgeth Stamford, I. 1. part. Coron. fol. 51. 6. 
to this very purpoſe: the reducing which toge- 
ther can be no wrong to his Argument, but ra- 
ther a ſtrengthening ; for vis unita fortior, and ſa 
undertake the anſwering of both together. 


| 4 Serj. Callis in 1 Lect. apud hoſp. Gras, Ar. 1623. Stam 
| Pl. coron. li. 1. fol. Fl . 6. : | CEN | , ; "Ks LF | 
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And this is that (which he faith) Stamford faith : 
If one be flain upon an arm of the Sea, where a 
man may ſee the land of one part and of the other, 
the Coroner ſhall inquire of this, and not the Ad- 
miral, becauſe the Country may take cognizance, 


and doth vouch the faid authority of 8 Ed. 2. 
whereupon he concludeth in theſe words : So this 


proveth that by the Common Law before the Sta- 
tute of 2 H. 4. the Admiral had no Juriſdiction 
but upon the high Sea; which only authority (faith 
Sir Edward Coke) is ſufficient to over-rule all the 
faid queſtions ; for (faith he) hereby it appeareth, 
that the Juriſdiction of the Admiral is only con- 
fined by the Common Law to the high Sea, and 
agreeth with all the Book-caſes and Acts of Parlia- 
ment. 35 1 MW . 
For the firſt 8 Ed. 2. which ſaith that it is no 
of the Sea where one may ſee what is done 

on one part of the water, and on the other; that 
is indeed to be on the one ſide of the River, and 
ſee and diſcern what is done on the other; and 


that muſt be ſo to ſee and diſcern, that he may 


perfectly judge of the action; yea, and certainly 
of the party acting too, elſe can this ſeeing be to 
no purpoſe. And hereby it may appear that the 

Admiral had in thoſe times Juriſdiction upon all 
ebbing and flowing Rivers, ſo far as they conti- 
nued of ſuch breadth, that one ſtanding on the 


one ſide of the River could not ſee nor diſcern 


what was done, and by whom on the other ſide: 
So that his Juriſdiction in ſome places extendeth 
far above the firſt Bridges; for what man is fo 


quick-ſighted, that ſtanding on the one ſide of the 


Thames, above the Bridge, can ſo diſcern as to 
judge of the actions of men on the other; and 
who, and what manner of men they are? For to 
ſee, and not ſo exactly and judiciouſly diſcern in 

n | | | the 
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the adjudging of ſuch actions, is as much as not 
to Raue een al. a 

But this being too ambiguous and uncertain a 
diſtinction between the Sea Juriſdiction and the 
Land, by reaſon of the different breadths in ane 
and the ſame River, and the different apprehen- 
ſion of things by ſeveral mens eyes, and difference 


5 pf 


of the air at ſeveral times, being ſometimes thick 


and cloudy, ſometimes ſerene and clear; the next 
Bridges unto the Scas have been always held the 
moſt certain diſtinction between them. But in- 
deed this Record is ſtretched further, and indeed 
ſo far that it is impoſlible it ſhould hold; for by 
Sir Ed. Coke it is thus ſet down ; It is no part of 
the Sea where one may ſee what is done on one 
<« part of the water, and of the other (as to ſee from 
One land to the other)”*, As if there was no diffe- 
rence between ſeeing what is done on the one part 
and the other, and ſeeing from one land to the other. 
Here to make ſure work with the Ports and Ha- 
vens, and to bring them within the compals of 
the Coroner's Office, he will bring the main Sea, 
his altum mare, likewiſe within the compals there- 
of: For he that will make that to be no part of 
the Sea where one may ſee from one land to the 
| other, muſt needs make France and England to 
be one Continent, which I ſee he ſpareth not to 
do, againſt the opinion of the world; tor ſure 1 
am, a man may ſee from Dover to Callis, and yet 
all men have accounted Callis beyond the ſeas from 
Dover, and Dover beyond the ſeas from Callis. 
And yet for all this, if it were poſſible with mo- 
deſty to grant him ſo much, yet can I not grant, 
that, becauſe the Coroner might exerciſe his Of- 
fice in this caſe, therefore the Admiral cannot ex- 
erciſe his; for it is but argumentum ex contingents, 


non ex neceſſario. © 3 
: K Noy 
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Now for that which he hath out of Stamford 
to the ſame purpoſe, but uſeth in another place 
of the ſame chapter to make his arguments ſeem 
the more in number. Stamford is not ſo confi- 
dent of the truth of this aſſertion as he is, and puts 
it not as his opinion agreeing with the Record, 
but by way of a quære, ſeeking only what may be 
inferred from that Record. „„ 
HFle in that place ſets down the diverſity of opi- 
nions of their Books, concerning the extent of the 
Coroner's Office; and faith that Nedham ſaith, 
Que Coroner ne poit inguirer das cun felony fors 
| "gue de mort d bomme That the Coroner cannot 
enquire of any felony but of the death of a man, 
and yet he faith, que in Northumberland 8 7/s 
inguiroient de touts felonies mes cel authoritte- ils 
maintenont per preſcription, &c. That in Nor- 
tbumberland they enquire of all Felonies, but this 
authority they maintain by preſcription; and he 
faith, that B fit. coron. in Fitz H. p. 206. preſent 
Fuiſt devant le Coroner que un'tiel priſe pur felony 
"condutt fuit ad Eſpliſe per certein freres, et adjudge 
vois preſentment, eo que il ne parent inquirer de ceo 
ratione officii, etc. It was preſented before the Co- 
roner, that ſuch a one taken for felony was con- 
veyed to the Church of certain+Fryers, 'and-it was 
adjudged a void Preſentment, - becauſe he could 
not enquire thereof by virtue of his Office. &c. 
then he quoteth Britton fol. 3. on the contrary, 
who faith Que il parent inquirer de rape de femme 
et de debruſer de priſon queux ſont autor felonies que 
neſt mort homme, etc. That he may enquire of 
the raviſhment of a woman, and of breaking of 


„ er 
* * 4. 7 A 


f Stam. pl. coron. li. 1. fol. 51. 6. 5 Idem, ibid. h Fitz- 
Herb. pl. 206. + Britt. fol. 6. 


priſons, 
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priſons, which are other felonies, which are not 
of the death of a man. Then followeth that which 
is here urged after this uncertainty of the Coroner's 
power thus ſet down: Ideo quære, &c. i un ſoit 
occiſe on rees in les bracher on ſauſes del meere ou 
 Fhomme peut veier terre d'un part et d'autor, le C- 
ron. inquira de ceo et nemy Admiral eo qui le pais 
rent been de ceo aver conu ſancr; uod vide titulo 
prædidto *. p. 399. Hint ceo prova que per Comon 
ley devant le Statut An, 2 H. 4. c. 11. P Admiral 
naver Furiſdiftion ſe non ſur le haut meere, where- 
in he mifquoteth the ſaid Statute, and doth not 
_ rightly urge the words thereof, there being no 
ſuch word as Haut either in that Statute or in the 
Statute of 13 Rich. 2. of which the latter is only 
a confirmation with a penalty, the words being 
only ſur le meere, and not ſur le haut meere and 
from this miſciting he raiſeth a doubt which 
otherwiſe would have been none, Idee quere, 
therefore ſeek or be adviſed, whether or not, if 
one be ſlain upon. any arm of the Sea, where a 
man may fee the Land on one part and on the 
bother, the Coroner ſhall enquire thereof and not 
the Admiral; becauſe, or for that the Country 
may take cognizance of it, which (faith he) ſee in 
the ſaid title p. 399. So\(ſaith Sir Edward Coke) 
this that is deduced and drawn from this autho- 
rity, doth prove that by the Common Law before 
this Statute of 2 H. 4. c. 11. the Admiral had no 
Juriſdiction buy upon the high ſea, whereas Stam- 
ford's Quære reſteth {till upon this point; and he 
declareth not his own opinion therein, but leave th 
this as doubtful ſtill, as he did the extent of the 
Coroner's Office concerning Felonies before, which 


Stam. tir ptæd. p. 399. 45455 
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he might very well do, this being raiſed apon fo 
miſtaken a ground, which if it had been rightly 


cited, he might have eaſily determined againſt 
Mr. Coroner, and have left no doubt behind 


him. 3 
Now we may ſee plainly by what Sir Edward 
Coke faith in the firſt place, where he voucheth _ 


this Record, that the Record (as I ſaid before) 
is very far ftretched, and part which is from 


thence deduced and drawn very far fetched, to 
make ſeeing what is done on one part of the 
water and of the other, to be ſeeing from one 


Land to the other; this by no Logical Rule 


can be allowed; the other may, That is, a ſeeing 
from Land to Land, with the limitation before 
mentioned, v:z, ſo to ſee as perfectly to diſcern 
what is done on the other part of the water. Take 
this ſeeing then with that limitation, without 
which it is as good as no ſeeing (for a man to ſee, 
and not diſcern what he ſeeth to guide and direct 
his Judgment, helpeth that man nothing in his 
knowledge of what he is about to judge by his 
ſeeing) as I have faid before. For doubtleſs the 
foundation of this opinion, if it can be founded 
upon any reaſon (which all opinions are pretended 
to be) muſt be, that the witneſſes being on Land 
on one fide of the River may before the Coroner 
give their teſtimonies to the Jury of and concern- 
ing a fact, which they ſaw and diſcerned to be 
done, and how and in what manner the ſame was 
done on the other ſide, and ſo ex conſeguenti of a 
fact done, and how and in what manner the fame 
was done upon the ſame River, in what part there- 
of ſoever, even in the extreme part thereof towards 


the other ſide to the very bank; for that a quar- 


rel, &c, might, or may be begun on one ſide, or 
: " in 
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in the midſt, or on any other part thereof, and 
be determined by the death of one or more, on 
the extreme part thereof toward the other ſide, 
that there may be ſome colour to fetch a fact done 
upon ſuch a River within Mr. Coroner's cogni- 
zance, and the rather becauſe the witneſſes upon 
the ſhore might happily be landmen, which by 
his authority might be called to give their teſti- 


mony in ſuch a caſe: Whereas in caſe the like 


fact ſhould happen to be committed in a Ship, or 
other Veſſel upon the Port or Haven, where the 


witneſſes preſent at ſuch fact, and might ſee and 


diſcern the ſame, for the moſt part were ſeamen, 
which had recourſe uſually to other Ships and 
Veſſels, as well as the ſame where the fact was 
done and committed, and were and might be with- 


| out the reach of his power and authority, or any 


other except the Admirals, who (if they were in 
any Ship or Veſſel at an Anchor, either on the 
Sea, or on the Haven or Port) by his authority 
might call them, and have their teſtimony ; or if 
is gone in any voyage to any foreign parts, might by 
-ommiſſion have them examined ſub mutuo viciſſi- 
tudinis obtentu, and receive their teſtimony, Now 
this ſeeing being rightly thus underſtood, the 

| Lord High Admiral of England will not ſo ſoon, 
nor ſo eaſily be thruſt out of his Juriſdiction upon 
the Ports and Havens of the Sea, by the Coroner 
of a County, or by the Common Law either, as 
Sir Edward Coke by that which is deduced and 
drawn from this authority would have him. 
Let (faith Sir Edward Coke) this only Autho- 
rity is ſufficient to over-rule all the ſaid queſtions : 
For (faith he) hereby it appeareth that the Juriſ- 


diction of the Admiral is only confined by the 


Common Law to the high Sea, and affirmeth that 
it agreeth with all his former Book-caſes, and Acts 
3 1 - 
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of Parliament. For the Book- caſes I cannot deny 
but that they are much alike, but all of them to- 
gether not ſufficient to make a ſufficient proof for 
that which he would have, and againſt that which 
is denied him. For its agreeing with the Acts of 
Parliament, I wonder he ſhould aver it, ſeeing this 
very point, even in this particular concerning the 
dcath of a man upon the Ports and Havens, is fo 
clean contrary to what the Statute of 15 R. 2. c. 3. 
J in expreſs words faith ; De mort de homme et de 
mabeym fuz en groſſes niefs efteantz ethoverantsz en 
my le baut fil de groſſes Rivers, tant ſolement pera- 
vale lea pontz de meſme les Rivers, pluis procheyns 
al meer et en nul autre lieu de meſme les Rivers eſt 
P Admiral cogniſſance; of the death of a man, and 
of maim done in great Ships, being and hovering 
in the main ſtream of great Rivers, only beneath 
the Bridges of the ſame Rivers nigh to the Sea, 
and in no other places of the ſame Rivers the Ad- 
miral ſhall have cognizance, which is a thing 
needed not, nor would have been provided for by 


if this Statute, if a Jury could have been had out of 
jg | a proper County tor the trial thereof, which is a 
1 thing requiſite by the Common Law, as in Lacye's 
li Caſe ® twice already cited upon other occaſions ; | 
|: and as by Serjcant Callis's reading likewiſe in the 
19 ſame places. So then for this particular concern- 
1 i ing the death of a man upon a Port or Haven, 
| | (which is the foundation of this Argument, that 
| | the Admiral ſhould have no Juriſdiction upon the 
3 Ports and Havens) it reſteth only in queſtion whe- 
| | ther the Statute ſhall over-rule Sir Edward Coke, 


or Sir Egward Coke the Statute, and ancient Law 
and Practice of the Admiralty. xm. 
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his next thing he urgeth againſt the Admirals 
having Juriſdiction upon the Ports and Havens, 
is 43 Ed. 3. * which (faith he) the Lord Dyer 
voucheth in Mich. 15. and 16 Eliz. (ſaying quod 
vidi.) The Caſe is that the Abbot of Ramſey was 
ſeiſed of the Manor of Brancaſter in Norfolk, bor- 
dering upon the Sea, but more eſpecially upon 
_ ſixty acres of Marſh of the faid Manor upon which 
the Sea did flow and reflow, and yet it was ad- 
judged parcel of the Abbots Manor, and by con- 
| ſequence within the body of the County unto the 
- Jom-Wwater mark. lh une nn i - 
This argument cannot ſo much as ſeem to carry 
him fo far as he would have gone before; for 
hereby he pretendeth the body of the County to 
reach only unto the low-water mark, and that 
only by conſequence, which conſequence will not 
hold; For as ? Serjeant Callis in his Gray lun 
Reading faith, p. 26. in Sir Henry Conſtable s 
_ Caſe, the Citizens of Briſtol claimed Flotzon 
(goods floating on the Seca) by cuſtom, and in 4 
Bracton cap. 12. one alledged to be diſcharged of 
Toll or Cuſtom on the Seas by preſcription; in 
the Caſe of the Swans, in * Sir Edward Cołe's 7th 
Report, one preſcribed to have a game of wild 
Swans at Abbots-bury in a Creek of the Sea, which 
is a member or arm thereof, And in Sir Henry 
Conſtable's Caſe it is taken and received for Law, 
that a Subject's Manor may extend to the low- 
water mark by preſcription ; yet is not the Admi- 
ral's Juriſdiction at all hereby taken away upon 
the fame places: For Sir Edward Coke himſelf in 
the ſame caſe declareth, that the Judgments of 
the Common Law have been both for the Ad- 


43 Ed. 3. © Dyer term Mich. 15, 16 El. # Callis 
lect. in Hoſp Graii, p. 26. ubi citat caſum dam. Henry Con- 
table. 3 Brat. c. 12. 7 Coke Rep. 
„ K 4 miral's 
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miral's Juriſdiction and the Juriſdiftion of the 
Common Law, both upon one and the ſame 
place at ſeveral times: For ſaith he, Fuit reſolve 
per totam curiam-que le ſoil fur que le mere flow et 
reflow, ſc. inter le higb- water mark, et le low- 
water mark poet etre parcel d'un mannor d'un ſubjett 
16 El. Dier. 326. 6. act. et iſffint fuit adjudge in 
Laeyes t Caſe, Trin. 25 El. in ceſt court en uncore 
fuit reſolve, quant le mere flow,” et ad plenitudinem 
maris le Admiral avara juriſdiction de cheſcun choſe 
fait ſur le ewe inter le higb. water mark, et le low. 
water mark per le ordinarie et natural courſe del 
mare, it int fuit adjudge in le dit caſe de Lacy que 
le felony fait ſur le mere, ad plenitndinem maris in- 
ter be higb. water mark et le low-water mark, per le 
 ordinarie et natural cour ſe del mare te Admiral avara 
Juriſdiction et uncore quant le mere eft reflow le terr. 
port apperteine al ſubject et cheſeun choſe fait quant 
le terr. eft reflow ſerra try al common ley car ceo 
donques eft per cel del country, et infra corpus comi- 
tatus, et our ceo agree 8 Ed. 3. 19. * iſint nora que 
Soul le lo- water mark le Admiral ad le ſole et ab- 
ſoluts Furiſdictios et inter le high-water mark et 
 low-water mark, le common ley, et le Admiraltie 
avoient diviſum imperium interchangeablement come 
eſt avant dit, ſc. tun ſuper aquam et Pauter ſuper 
It was refolved (faith he) by the whole Court, 
that the foil upon which the Sea doth ebb and 
flow, to wit, between the high-water mark and 
the low-water mark, may be parcel of a Manor 
of a Subject, 16 Eliz. Dyer 326. 6. acc. and ſo 
it was adjudged in Lacye's * Caſe, Trin. the 25th 


o 16 El. Dyer. 326. 6. at. . *© Cafus Lacy, term Trin. 
25 El. v 8 Ed. 4.19. Y 16 El. Dyer. 326. 6. act. 


of 


z Caſus Lacy, Trin, 25 El, 
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of Eliz. in this Court, and ſo it was reſolved when 
the Sea doth flow unto the full height, the Ad- 
miral ſhall have Juriſdiction of any thing whatſo- 
ever done upon the water, between the high - water 
mark and the low- water mark, by the ordinary 
and natural courſe of the Sea. And ſo it was ad- 
Judged in the ſame Caſe of Lacy, that a Felony 
done upon the Sea at full Sea, between the high- 
water mark and low-water mark, by ordinary and 
natural courſe of 'the Sea, that the Admiral ſhall 
have Juriſdiction : And fo when the Sea returned, 
the ground may appertain to a Subject, and every 
thing done upon the ground when the water 1s re- 
turned ſhall be tried at Common Law, becauſe it 
is then parcel of a County, and within the body 
of a County; and with this agreeth that of the 
8th of Ed. 4. 19 J. So note, that beneath the low- 
water marks the Admiral hath the ſole and abſo- 
lute Juriſdiction ; and between the high-water 
mark and the low-water mark the Common Law 
and the Admiralty ſhall have ſeverally Power in- 
terchangeable as aforeſaid, ro wit, the one u 

the Water and the other upon the Land; ſo it 
plainly appeareth by what himſelf hath declared, 
that though the Land, from the high-water mark 
to the low-water mark, may be ſaid to be within 
the body of a County when the water is off it, yet 
is it within the Juriſdiction of the Admiralty when 
the water doth overflow it: And this will prove 
no argument at all why the Admiral ſhould have 
no Juriſdiftion upon the Ports and Havens, but 
rather an argument à fortiori, vel d majori ad mi- 
nus, that he ſhall there have Juriſdiction, For if 
he ſhall not be excluded from his Juriſdiction in 
thoſe places, where the water-recedeth and leaveth 
dry land of uſe and profit, which may be claimed 
Nu =>" 8 4. 4. 1% 
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brought for taking of a Ship in the 
Hull ' againſt certain perſons: The Mayor and 
Bailiffs of Hull demanded cognizance by the 
Charter of the King granted unto them, that the 
Citizens and Burgeſſes of Hull ſhall not be im- 
| NO Cp alibi de aliquibus mn conven- 


| conuſance, 36. 
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by the Lord of a Manor as parcel of that Manor; 


much leſs can he be excluded from his Juriſdiction 
mn the Ports and Havens from whence the water 


doth never clearly recede, or where no man doth 
or can challenge any right of poſſeſſion: And 
again ſhall he not be excluded thoſe places in the 
exerciſe of his Juriſdiction, where ſeldom or never, 
and little or nothing falleth under his cognizance? 
And ſhall he be excluded thoſe places in exerciſe 
thereof, where things of the fame nature, and by 
the ſame Law determinable of greater conſequence, 
fall under his cognizance almoſt daily and hourly ? 
If ſo, we may very well ſuf the reaſon and 
cauſe thereof, that it came ſo to be, not for any 
good intended either to the commonwealth or 
good people thereof, but for ſome private end *. 

Fo this he addeth, that it was adjudged Paſche 


17 Eliz. in the Exchequer, D:ggs being Piain- 


tiff, that the land between the flowing and reflow- 


ing of the Sea, belonged to the Lord of the Ma- 


nor adjoining, as the Lord Dyer doth there report, 

but to this I ſhall not need to ſtrive to give any 
other anſwer than to the former. To that of 
48 Ed. 3. and the 3. concerning the contract for 


Mariners wages, 1 ſhall give an anſwer when I 


fhall come to handle the other contracts made at 
land. It is further objected that 46 Ed. 3. and 
3 d fit. conuſance 36. an account of treſpaſs was 

— of 


. Sc. ampliare Jur (diQionem in quibus non eſt amplianda, 
Kc. _ 2 Jud. ſcac. Faſc. 17 El. 46 Ed. 3. 3. tit. tit. 


tionibus 
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 tromibus et carries infra Zurgum, etc. quan 
_ infra Burgum: And the cognizance was 

which proveth that the Haven of Hul/ where the 
Ship did ride, was infra Burgum de Hull, and by 
conſequence infra corpus comitatus, and determi» 
nable by the Common Law, and not in the Ad- 
miralty Court. Which concluſion no Logician 
will allow ex meceſſaria' to be deduced 3 
premiſes, vix ex contingents 3. nor will any Law 
(as I conceive) allow it, that two contending at 
Law for that which belongeth to neither of them, 
though it ſhall be adjudged to one of them, that 
this ſhall in any wiſe be prejudicial to a third par- 
ty that hath right thereunto, but that he), lay by 
the ſame. Law recover the ſame. 2 
Several Cities and Boroughs, of i u 

Sea coaſts, do challenge ſeveral pecilly aponahe 
by preſeription, and ſome. by grant, as is already 
ſet forth in this Chapter, as Flotſon at Briſtol, & e. 
and the Cinque Ports have their Admiralty Juriſ- 
diction ab untiguo; yet doth not this make their 
Ports and Havens there to be part of their Towns, 
or make them to be within their Boroughs, but 
within the compaſs of- their Privileges; nay, it ra- 
ther ſheweth the contrary. {| For things done upon 
their Ports, they have their Admiralty, and do, or 
ougght to proceed according to the Rules of the Ci- 
vil | and Maritime Laws, - Talem-habent Juriſdictio- 
nem ratione Portuum, non ratione alti maris, and 
are to give Judgment according to the ſame Law, 
as the Vice - Admirals of ſeveral parts do, from 
which Judgments given in any Port-town, (ex- 
cept the Cinque Ports where the appeal lieth only 
to the Warden thereof) an appeal lieth to the high 
Court of Admiralty, as it doth from the Vice- 
"AdthiraPs Court% and for other buſineſſes done 
within their Town, they Proceed according to the 
ES Common 
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Common Law, and they have their ſeveral di- 
ſtinct Officers for buſineſſes of the one nature, and 
the other, as their Water-bailiffs for the one, and 
the Land- bailiffs or Serjeants for the other; and if 
the Ports and Havens were not within the Juriſ- 
diction of the Admiralty, I know no uſe that 
Cinque Ports, or any other Ports can have of an 
Admiralty. by themſelves (as abſolutely and clearly 
the Cinque-Ports have) ſeeing that the Lord High 
Admiral of England hath that Juriſdiction of the 
main Seas, together with all Ports not ſo privileg- 
ed. And it cannot be leſs neceſſary for all the 
other Ports to have all their buſineſſes agitated 
therein, tried by. the Civil and Maritime Laws, 
than it is for the Cinque Ports. 

Hull, no doubt, hath great and large privi- 
Jeges ; but whether they extend unto things done 
upon the Port or Haven there, without the autho- 
rity of the Admiral, I know not: It is like enough 
it may, which being. made known, the cognizance 
of this cauſe might very well be. diſmiſs'd from the 
cognizance of the Judges, and left unto the Major 
and Bailiffs of that Town. Howſoever take it that 
the cauſe was diſmiſs*'d only upon that ground 
which is here ſet forth, viz. that the Citizens and 
Burgeſſes ſhould not be impleaded alibi in aliqui- 
bus tranſgreſſionibus, conventionibus et contractibus 
infra Burgum, c. quam infra Burgum ; this, no 
doubt, was ſufficient for the Judges of the Com- 
mon Law: to diſmiſs the cauſe from being pro- 
ceeded in before them, before whom it was 
brought as an Action of Treſpaſs, and not before 
the Admiral, Sc. for that it rather belonged unto 
the Major of Hull, than to them, though indeed 
it perhaps belonged unto neither; and hereupon 
the Major de facto might take cognizance, though 
* no law or right. I * we ſhall not make the 


Judg- 
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Judgment of every Major and Recorder to be a 
Law, or Precedent that others muſt be ruled by: 
For then we may hang up the Acceſſary, and go 
ſeek the Principal afterwards, as they did at Gran- 
bam in Lincolnſhire, as I have heard. But Sir 
Edward Coke further faith, that the cognizance 
was granted, Sc. I hope he meant not that it 
was adjudged to belong abſolutely unto the Major 
and Bailiffs of Hull, excluding the intereſt of all 
other parties: for that had been to have judged 
the cauſe inauditd nec vocatd parte intereſſe habente. 
For the controverſy was then whether the Judges 
of the Common Law, or the Major, c. kad the 
cognizance of that cauſe; and they having diſ- 
miſſed it from their cognizance, could grant it no 
otherwiſe to the Major and Bailiffs of Hull, but 
inſomuch, or for that it belonged not unto their 
cognizance; ſo that after the diſmiſſion this con- 
troverſy was no longer between the Judges of the 

Common Law, and the Major of Hull: but now 
the difference concerning the Juriſdiction of, and 
over this cauſe, muſt reſt between the Admiral 
and the Major and Bailiffs of Hull, for that the 
Admiral being no party in judicio, the cognizance 
could no otherwiſe be granted unto the Major and 
Bailiffs of Hull, than that they ſhould have it for 
ought that Court, in which the Action of Freſ- 
paſs was brought, had to do therewith, or to hold 
lea thereof, which could not bar the Admiral of 
bis claim of Juriſdiction, who was no party in 
judgment: And then this only reſteth as an Au- 
thority quoted, that ſuch an Action was brought 
at the Common Law; and as it appeareth, that 
the ſame was never there determined; ſo doth it 
not appear that ever it was therefore determined 

by the Major and Bailiffs of Hull. But the Ma- 
Jor and Bailiffs perceiving an Action to be brought 
| at 
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at the Common Law for a treſpaſs done upon their 
Ports, might very well conceive that the Action 
being there brought, the ſame was rather triable 
before them, by virtue of that clauſe in their 
Charter which was urged then by the Judges of 
the Common Law; and the cauſe being diſmiſſed, 
as it appeareth not that the Major and Bailiffs de- 

termined it, no more doth it any ways appear, 
that they did yet by virtue of this Diſmiſſion, or 
Grant (as Sir Edward Coke termeth it) take upon 
them ſo much as the cognizance thereof; or if 
they did, chat the Admiral ever had notiee there- 

of. „Bor if the Admiral did, or if he did not, yet 

if he had taken to his Court the cognizance of this 
cauſe, I am confident that the Major and Bailiff 

could no ways by virtue of that clauſe, or upon 
any other ground have taken it out of his hand, 
unleſs they have Admiralty Juriſdiction granted 
anto them, as the Town of ſp/wich hath; the 
ſubſtance of whoſe Patent concerning the ſame, I 
ſhall here ſet down in confirmation of what I have 
ſaid before concerning the Admiralty RING. 
Porr the e e an ne Ports. + 1 


„ Henrieus Dei und Se. — Se. | LOND 
Chis prediftus avus nobis per chartam fuan 
prediftam, quam, ut præfertur, confirmavimus, con- 

ceſſerit Ballivis et Burgenſibus Ville predifie et 
ſucceſſoribus ſuis inter alia, libertates, Franchef. 
priviltgia, et immunitutes, in eadem chartd contenta 
et 3 cata, authoritatem et poteſtatem faciendi et 
exequendi infra eandem villam Gypewici, ac liber- 
tatem et 38 ej uſdem omnia et ſingula qu 
Aamirallo, ſeu ad officium Admiralli pertinent. Cum- 
que portus ville prædictæ et aqua currens et recur- 
rens s prout caſus exigerit ab eodem * * Ruxum 
ek 


\* 
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el refluxum maris verſus le Southeaſt, ad guen 
locum vocat. Polleſhened, alias dict. Poliſhed, ver 
uon tota terra et ſolum que per hij uſinodi fluxum 
et refluxum maris aliquo tempore aqua fuerit ſuper- 
undat. five coopert. infra libertatem ville præqdidæ 
extiterint. Et quod iidem Ballivi, Burgenſes et Con- 
munitas, et ſucceſſares ſui habeant et gaudeant eis, 
el ſucceſſoribus ſuis omnia et ſingula libertates, Fras- 
_ chef. authoritates, privilegia, juriſdifiones, et in- 
munitates eis vel prædeceſſoribus ſuis aut eorum a 
cui ſeu aliquibus prædictum avum naſtrum Ave all 
quem alium progenitorum noſtrorum nuper regum An- 
gliæ per chartas froe per chartam alicujus earumdem 
progenitorum noſtrorum, quas nos Per litteras noſtras 
prædictas de confirmatione acceptavimus, ratiſicapi- 
mus, et confirmavimus, contenta et ſpecificata Lam 
in difta aqua, five in curſu aquæ ac prædilta terra 
et ſolo per fluxum ſive refluxum maris aqua guanda- 
que ſuperundat. ſive coopert, quam in omnibus et 
ingulis allis locis quibu ſcungue infra villam, præ- 
cindum, ſuburbi, libertates et Francbeſ., prædict. 
Juxla formam chartarum et conceſſionum prædicta- 
rum, prout ea ante tempora uſi fuerunt et gaviſi. E 
ulterius nos de gratia noſtra uberiori ad intentiouem 
quod prædicti Ballivi, Buxgenſes et 3 Fl 
ſucceſſares ſui ſecurius et liberius ab{que amb 7 
queſtione vel dubio habeant officium. ne, 

et beredum noſtrorum infra. libertatem, ROAR & 
 Francheſ. prædict. et omnia que ad officium Ad- 
miralli tam ſuper mare et littus maris quam alibi in- 
fra libertatem, Francheſ. et precint.. prædick. 
pertinent, concedimus nunc Ballivis et Burgen/ibus ac 
communitati villa pradifte et eorum ſucceſſoribus per 
preſentes, quod Ballivi, eju dem villæ pro tempore 
exiſtentes ſint. Admiralli noſtri et beredum moſtrorum 


per et infra totam villa, praæci fe, ſuburbia, 
25 | * a 
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aquam et curſum aquæ ac dict. terram, et ſolum per 
fluxum et refluxum maris quandeque aqua ſuperundat. 


vel coopert. ſeu in poſterum ſuperundand. vel cooperi- 


end. Ac omnia et ſingula que ad officium Admiralli 
pertinent ſeu pertinere poterint tam ſuper mare et 
littus maris quam alibi infra libertatem, precinttum, 
limites ſupra ſpecificat. faciant et exequantur in 
tam amplis modo et forma prout aliquis Admirallus 


Angliæ in aliquo loco facere vel exequi conſuevit et 


facere debuit quoquo modo, &c, Et inſuper nos de 
gra. noſtra ampliori ad relevamen et incrementum 
ville prædidtæ, que ut dicitur diverſimode depaupera- 
ta eft ac in auxilium ſolutionis difte firme ſuæ ſexa- 
ginta librarum noſtr. et ſucceſſoribus noſtris annua- 
tim ut præmittitur ſolvend. damus et concedimus per 
preſentes pro nobis et heredibus noſtris eiſdem Bal. 
livis, Burgenſibus, et Communitati et ſucceſſoribus 

is wrecum maris, ac omnia bona et catalla que 
dicuntur Wreck, Flotſon, et Getſon; et omnia 
alia bona et catalla que Admirallo froe ad ejus offi- 


cium pertinent ſeu pertinere debent, aut poterint in- 


fra diff. portum et aquam ac terram et ſolum pre- 


diict. per fluxum et refluxum maris, ac omnia bona 


per fluxum et refluxum maris aqua ut prefertur 
ſuperundat. vel coopert. vel in poſterum ſuperundand. 
vel cooperiend. qualitercunque contingent. vel ibidem 
in mari, aut ſuper littus maris invent. ſeu inveniend. 
et etiam omnia et fingula bona et catalla felonum de 
ſe, nec non bona et catalla que dicuntur deodanda 
infra libertatem, . Francheſ. et præcinctum ville. 
prædictæ, ac in et infra prædictum portum, curſum 
aque ac terram et ſolum prædict. per fluxum. et re- 


fluxum maris aqua ut prafertur ſuperundat. vel 


coopert. vel in poſterum ſuperundand. vel cooperiend. 


 @bſque computo five aliquo alio nobis vel beredibus 


noſtris pro præmiſſis vel aliquo premiſſorum-reddend. 
vel ſolvend. Sciatis inſuper, &c, Teſte meipſo apud 
2 Hampton 
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Hampton Court tertio die Martii anno regni naſtri 
decimo per ipſum nn de Go 2978 
ps autboritate Parkamenti. 6 a1 
"Now 1 hope it 1 Wa 1 danch 
Adinirat hath full power and juriſdiction upon the 
Ports and Havens, if he be not excluded by ſpe - 
cial grant, (and that made in the vacancy or inter- 
val between one Admiral's Patent ceaſing, and ano- 
ther's beginning.) And if the Port had been 
within the Borough of Ipſwich, and things there 
done had been triable at their Town Court, or at 
the Common Law, then had they had no need of 
this Grant of Admiralty „„ Sc. by 
which Grant of Admiralty Juriſdiction unto them, 
it doth likewiſe as plainly appear, that whatſoever 
is done upon the Port or Haven, is of Admiralty 
cognizance. This Admiralty Juriſdiction of theirs 
extending only unto their Port and Haven, which 
reacheth only unto the place called Polliſhened, alias 
Poleſbead, and no further, which is the point f 
the high Sea, (as Sir Edward Coke termeth it) ſo 
that they have Admiralty Juriſdiction, and yet 
none upon the main Sea, but upon the Port and 
Haven only. But I ſhall: proceed unto the. ber 
thing by Sir Eduard Coke inſiſted upon. 
And in the next place it is thus objected, that 
| 7. K. 2. tit. Treſpaſs in Statham, pl. 54. in an 
Action of Treſpaſs for a Ship and certain Merchan- 
diſes taken away (which treſpaſs muſt of neceſſiiy 
be alledged in ſome Town and County in ſome 
River or Haven) the Defendant ended that he 
did take them in le haut mag; one les Normans ger 


ſont enemies de Roy, and it is ruled 189575 ere 
008 concurreth with che other e Wed, e 


, . 
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Here it is not ſaid that this treſpaſs was laid o 
alledged to be done in any Town or County in any 
River or Haven; but ſaith he, it muſt of neceſſity 
be ſo. If he take Town, County, River and 
Haven disjan#Zim, then I think that according to 
the Law the Action of the Treſpaſs muſt have 
been laid co have been done ſomewhere, or elſe 
- the Action would have abated : but if he take them 
conjunttim, as that it muſt of. neceſſity be laid to 
be done in ſome River or Haven, in fome Town 
and County, I confeſs that, according to reaſon and 
nature, a Ship with her lading cannot be elſewhere, 
except it be upon the high Seas: But I know that 
at the Common Law it is uſual per fifionem im- 
pofſibilitatis (which neither the Civil Law nor Na- 
ture do allow): to lay and alledge in a Declaration 
that ſuch a Ship with her Tackle, Furniture, Am- 
munition and Lading, was in the poſſeſſion of the 
Plaintiffs in parochia beats Maria de Bow iu 
Wards de Cheap, and there by him loſt, and there 
per inventionem came to the hands and poſſeſſion 
of the Defendant, Sc. and why this Treſpaſs of 
taking away this Shipand Merchandizes might not 
as well be laid to be done in ſome certain place 
within ſome certain Town far enough from the 
Port or Haven, I know not: And it is not ſaid, 
that it was laid to be done upon a Port or 
, 
Whereſoever the treſpaſs was laid to be done, in 
what Town of what County ſoever (for in ſome 
Town of ſome County, or in ſome part of ſome 
"County it muſt be laid to be done) yet amongſt = 
all the Inſtances Sir Edward Coke hath brought, 
and amongft all that I could ever yet hear of, I 
never knew or heard of any original action brought 
at the Common Law, which was laid for a thing 
done upon any of the Ports or Havens, ** 
8 — 4 ; Y | E that 
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that of Hull buſineſs, which never came to be ad- 
Judged between the Admiral and the Mayor, &c- 
of Hull, &c. or whether the action was rightly 
inſtituted or not. The defendant pleaded as above, 
and it was adjudged for a 20d plea, I would 

gladly know what coyld be argued from hence, if 
the truth had been otherwiſe, and he had pleaded 

he took the Ship and Goods infra fluxum et refluxum 
 mnaris, or that he took them in tali Portu one le 
| Spaniards quex ſont les enemies de Roy, muſt neceſ- 
ſarily this plea have been adjudged naught, be- 
Cauſe the other was adjudged good? I ſee not the 
conſequence how this concluſion dependeth upon 
the premiſſes, if dedyced into a Syllogiſm. þ 
: It is objected likewiſe that 7 Hen. 6. 32. b an 

action lieth at the Common Law for foreſtalling; 

Sc. in a Port or Haven, Sc. and by conſequence 
the Admiral hath no Juriſdiction there. b 

Here I do obſerve, that about the 6 and 7 yeat 
of Hen. 6. the then Lord Chief Juſtice of the 
Common Pleas did much endeavour ſuam ampliare 

Juriſditionem; for about the ſame time the firſt 
judgment upon the Statute of the 2 of Hen, 4. for 
double damages was given for the pretended breach 
of the two former Statutes of the 13 and 15th of 
Rich. 2. and this 2 of Hen. 4. by ſuing in the 
Admiralty for a thing not done ſuper altum mare, 

contrary to thoſe three Statutes; whereas none of 
thoſe three Statutes have one word in them that 
tendeth to the binding up the Admiral to the high 
Seas, unleſs any man can make ſur Je mere ſuper 


altum mare; nor is there any word in them that 


tendeth to the making of the Ports and Havens to 
be infra corpus comitatus ; as I have ſhewed be- 
ſbre. By this Judgment double damages were re- 


„H. s. 34. oper &. 7. hujus 2. lib. 
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the body of a County) which is this. 
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vered againſt him that had received a loſs of 960 
marks, odd monies ; and the dainages were aſſeſſed 
by the Jury to 7001, which by the judgment be- 
ing doubled, amounteth unto 1400 J. ſo that in- 
ſtead of recovering of 900 marks without any 
trial, whether due to him or not, he is condemned 
in 1400 J. How the then Plaintiff (as the Record is 


cited) having got the poſſeſſion of the goods ſued 


for by the Defendant, formerly the Plaintiff, or 


pars agens in the Admiralty, could ſuſtain. 700 J. 


damage by being ſued in the Admiralty, I know 
not, nor can imagine: For the Statute doth not 
ſay, the party ſued in the Admiralty Court con- 
trary to the Statute of the 13th of Richard the 
Second, ſhall recover double the value of what he 
there ſued for; but double the damage he ſuſtained 
by ſuch ſuit, which could be no great matter, un- 
Jeſs he had recovered and obtained into his poſſeſ- 
ſion the ſum ſued for, which doth not appear, nor 
is it ſo much as alledged or affirmed. 
Now it could not be expected that ſo auch ſea 
being converted into land by this judgment by 
two years labour, and but finiſhed and brought to 
paſs in the 6th year of Henry the Sixth, the ſame 
land ſhould be in the very next year, viz. in the 
7th year of the fame King's reign re-converted 
r 

| Yet is there a great deal more ealdar for an 
Action to lie at the Common Law for foreſtalling 


'in a Port or Haven, than for the before men- 


tioned Judgment; but upon another ground than 
that which Sir Edward Coke would have to be the 
ground (namely becauſe a Port or Haven i is within 
Though 
the foreſtalling be an act done upon the Port or 
Haven, yet is it the foreſtalling of a Market, 

which 
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which is kept at land; ſo that act done upon the 
Port or Haven hath relation unto tlie Market 
which is at land. And ſo the act done upon the 
Port or Haven may be ſaid to ariſe from the Mar- 
ket which is at land, and within the body of a 
County, and that act upon the Port to . a fore- 
ſtalling of that Market which is at land: Juſt as a 
Contract made at land for tranſporting goods by 


ſea, is an act done upon the land, but hath rela- 


tion to a thing done at ſca; and ſo the Contract 
though made at land, is a thing that doth ariſe 
from a thing done or to be done at ſea, and doth 
not ariſe from a thing either done or to be done at 
land within the body of any County : And there- 
fore is this Contract triable in the Admiralty, and 
not at the Common Law : And this agreeth with 
the Statute of the fifteenth of Richard the Second, a 
the Statute being truly examined, which I ſhall 
plainly ſhew when I come to ſpeak of Contract. 
| Yet may not this conſtruction of the foreſtalling 
upon the water be allowed : for this is no Contract 
made for the performance of any act or thing at 
land poſitive, and therefore ariſeth not from any 
act or thing to be done at land, but is a Contract 
which doth privately debar a further act to be done 
at land: And beſides this is a compleat act, hav- 
ing reference to nothing more yet to be done; but 
the bargain is made, the commodity bought, and 
all is done; therefore is this foreſtalling triable in 
the Admiralty Court, and there puniſhable, as 
will hereafter appear by what I ſhall ſhew © in 
ſeveral 1 of this ſecond book. 

In th e next place it is objected, that the 19 H. 
6. 7. fit is ſaid that the Statute doth reſtrain chat 


ths. Admiral ſhall not hold plea of any thing riſing 


| 4 Stat, 15R. 2. c. 3. © Infra cap. | 19 H. 6. 7. 
L 3 within 
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within any of the Counties of this Nation, but 
Executions he may make upon the land; this Sta- 
'rmte which this Authority citeth, muſt be the ſame 
before mentioned Statute of 15 Ric. 2. 8 therefore 
I will ſay nothing to this here, more than that Sir 
Edward Cote doth hence infer, that though it be 
faid in the 22 HA. pl. 93. that every water which 
flows and reflows is an arm of the Sea; yet it fol- 
loweth not (ſaith he) that the Admiral ſhall have 
Juriſdiction there, unleſs it be out of every Coun- 
ty, or elſe ſuch a place whereof the County cannot 
take knowledge, as it appeareth in the book of 
"TR on en EE nn 7-: 
But how this hath any reference to that of the 
Statute, to ſerve for his purpoſe, I know not. 
The laſt thing againſt that which is ſaid 22 Af. pl. 
93. * he would prove by that of 8 Ed. 2. l be- 
Ne cited, which I have anſwered atready. 
It is argued out of Forteſcue, cap. 32. fol. 38. 
m that the Admiral's Juriſdiction is confined to the 
high Sea; for that he there ſaith, Nam ſi quæ 
ſuper altum mare extra corpus cufuſſibet tomitatus 
regni illius fant, que poſtmodum in probibito toram 
Admirallo Angliæ deducantur per teftes, illu juxto 
legum Angliæ ſanctiones terminari drùent: which 
(faith Sir Edward Cote) proveth by expreſs words, 
that the Juriſdiction of the Admiral is confined to 
the high Sea, which is not within any County of 
the Realm. VVV 
I Forteſcue had ſaid much more than here he 
doth to have afforded him a better foundation for 
his Argument, than this which he hath faid, dothr; 
I ſhould not have much marvelled at it : For he 


815 K. z. e 3. 22 uff. fl. 93. Lb. E. 2. previ. 
tat. E 22 Aſſ. pl. 9. 18 Ed. 2. præcitat. w Fortefc. 
ca. 32. f. 38. | TC Hi Sx. « = 2692 * 
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that conceived that if Mam had not ſinned in Pa- 
radiſe, all the World had been governed by the 
Common Law, perhaps might in his time think 
it meritorious to reduce as much of the World as 
he could to the ſubjection of that Law : But truly 
out of what he ſaith here, Sir Zdward Coke*s con- 
_ clufjon is not Logically to be deduced : For to 
fay, that becauſe Forteſeue ſaith that the Admiral 
| hath Juriſdiction upon the high Sea, which is out 
of any County of the Kingdom, that he hath no 
Juriſdiction elſewhere, is no better an Argument, 
than to ſay that Sir Edward Coke was Lord of the 
Manor of N. and therefore he could have no land 
elſewhere : For Forteſcue doth not ſpeak this ex- 
eluſive to any other part of the Admiral's Juriſ- 
diction : Nor by ſaying Quæ ſuper altum mare ex» 
tra corpus cujuſiibet comitatus regni illius faut, 
doth he aver, quod aliquis portus maris eft infra 
corpus alicujus Comitatis, If this Anſwer doth 
not fatisfy, add the Anſwer to the next Objection 
LOW. e 5 | | a Ps 
The next Objection is deduced out of 2 Rich. 
2. fol. 12. W quod Hibernici ſunt ſub Admirallo An- 
gliæ de re fatta ſuper altum mare, which (faith he) 
agreeth with the former, viz. that the Juriſdiction 
of the Admiral is ſuper altum mare. 
And no doubt but it is; but jt doth not there- 
fore follow that it is no where elſe : Now this very 
authority ſheweth the true uſe and ground of this 
diſtinction of ſuper altum mare, and ſuper portum 
maris, which is this: The Admiral of England 
hath Juriſdiction ſuper altum mare quoad Hiber- 
nicos, et Hibernici ſunt ſub Admirallo Anglie de re 
fafta ſuper altum mare, et non ſuper portum Hiberni- 
cum niſi per appellationem, And ſo it is between 


P 2 R. 2. g. 12. 
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England and other Nations adjoining to the Britiſh 
Seas: For the Kings of England have ab antiquo 
had the dominion of thoſe Seas as is ſufficiently de- 
monſtrated and proved by that learned Gentleman 
Mr. Selden % by exceeding many Arguments 
throughout his whole Book De dominio maris, 
called Mare clauſum, which I have touched upon 
before: But though the Kings of England had the 
dominion of thoſe Seas, yet had thoſe: Nations Ad- 
mirals who had the Juriſdiction of, and over all 
buſineſs done in and upon their own Ports, ſo that 
the Admiral of England's Juriſdiction Reſpectu 
Regis Anglia Dominii maris is ſaid to be ſuper al- 
tum mare quoad alias omnes nationes. But as he 
had his Power from the King, ſo hath he Power, 
Authority, and Juriſdiction, as over the Sea, ſo 
over the Ports and Havens of the Sea, belonging 
to this Nation ; as well as the Admirals. of France 
and the Admirals of other Nations had, and have 
over the Ports and Havens belonging to their ſe- 
veral Nations, which undoubtedly they had and 
- have, as hath been ſhewed before r. And upon 
Letters of reprizal no man by virtue thereof tak- 
eth or ſeiſeth any Ship or Goods within any foreign 
Port, or any Port or Chambers of a foreign Prince 
other than the Ports and Chambers of that Prince, 
againſt whoſe Subjects the ſame were granted, And 
in ſuch Caſes as theſe, which have relation to the 
Subjects of foreign Princes or States, it is neceſſary 
to deduce, that ſuch a fact was done ſuper alto 
mari, et boc eſt quoad Portus ſuos : But in other 
Caſes for Maritime buſineſſes done either upon the 
Port, or contracted for upon the land, it is ſuffi- 
cient in the firſt to lay in the libel, that they were 


a Seld. Mare clauſum, De dominio maris per totum, Su- 
Per I. I. cap. 2. | . C.-Y © 
1 done 
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done * fuxum et  refluxum maris, and in the; 
laſt infru juriſdictionem Admitallitatis, as hath. 
been: e ald, ang] ſhall hereakter be more fully: 
ſhewed. - 

Por that which Ane in 8 next -placs out 
of Stamford, I joined it with that of 8 Ed. 2. and 
have already ſpoken theretoo. 

Next it is ſaid 4 et 5 Ph. et Mar. Dyer, I 59. 6. 

t by the libel in the Admiralty, the cauſe is ſup- 
poſed commence ſur le haut mere, et infra Furiſ- 
dictionem del Admiralty, ubi revera fata fuit in tali 
loco infra corpus Comtatiis et non ſuper altum mare ; 
whereby (faith Sir Edward Coke) it alſo appeareth 
that the Lord Admiral 8 Power i is confined to the 

high ſea. 

- This Conelufion can no ways be deduced-out of 
the premiſſes, for though by the libel in the Ad- 
miralty Court, the cauſe was ſuppoſed to com- 
mence ſur le haut mere, et infra Juriſdictionem de 

P Admiralty, and perhaps falſly ſo ſuggeſted, be- 
cauſe the thing was done in ſome Town within 
the body of a County : for the inſtance is ub; re- 
vera facta fuit in tali loco infra corpus Comitatus ; 
which locus may be any in- land Town within any 
County, and non ' ſuper altum mare, as it is deduced 
in the libel. For it doth not ſay «bi revera facta fuit 
ſuper tali Portu infra corpus Comitatus: If by the 
Libel the cauſe had been ſuppoſed; to have com- 

menced in vel ſuper tali Portu infra fluxum et reflux- 
um maris, then the words of the Authority might 
have run thus, i revera acta fuit in tali loco infra 

corpus Comitatus, et non ſuper talem portum, vel in- 
fra fluxum et refluxum maris, as w Ki as non ſuper 

allum mare; for the words, et non ſuper. altum 
mare, are only- in affirmance ' of the contrary 
ro d what is laid in the Libel, and no ways confin- 
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ing the Admirals Juriſdiction to the particular 


place laid in the Libel, ſpecifying and deſigning 


that very place where ſuch a particular act was not 


done. If fo be in the Libel it had been laid, that 

this a& had been done about the mid-way between 

Dover and Callis; and the Authority had ſaid, abi 
revera fata fuit in tali loco snfra corpus comitatus, 
and not in or about the - mid-way between Dover 

and Callis, I hope no man will fay, that by this 
authority the Admiral's Juriſdiction had been con- 
fined to that part of the ſeas that is about the mid- 
way between Dover and Callis; ſo that it is plain 
this concluſion cannot be drawn out of the au- 


8 


The reſt of the Authorities which hls con- 
cern Contracts made at land of things to be 
done and performed at fea, and of things 
done or contracted beyond the ſeas, which 

I ſhall defer to their proper places. 


There be two things more urged to prove the 


Admiral's Juriſdiction to be confined to the high 


Seas, and not to be upon the Ports and Havens, 
which are not cited amongſt his Book Caſes and 
Authorities of Books, but are cited before them; 


one amongſt the Premunire's by him cited, which 


1 have ſpoken to already *, and the other cited 
amongſt the Prohibitions by him cited, which 
concern 1 and are referred to their pro- 
per places. 

Theſe two 1 ſhall here inſert before I proceed to 


the next chapter. 
The firſt of them is urged out of the book of 


Entries, fol. 2 3. lit. i | Admiralty, where it ap- 


u Infra lib. 3. ©. 2, 3 4. = Sap. Ih 2. c. 9. 7 n- 
fra . 3. e. 2, 3,4, K. = Book of Entries, fal. 23. tit. Ad- 


misaliy. 


peareth 
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peareth (faith he) that the taking of a Ship called 
the Trinity of London, lying upon the River of E. 
in the County of Kent, is not /aper altum mare, 
but infra corpus comitains Cantiæ, and therefore a 
Suit for the taking of that Ship lying there, in the 
Admiralty Court, before John Earl of Huntingdon 
Admiral of 8 appeareth to be againſt the 
ſaid Statutes, and yet no queſtion that was infre 
fluxum et refluxum maris, et infra primos pontes. 

Here he ſaith, that the taking of that Ship in 
5 hat place appeareth to be againſt the ſaid Sta- 
tures, but mentioneth not what Statutes, having 
quoted divers before, If there had been a Judg- 
ment in the caſe, he certainly would have added 
this proof to the Judgment of Burton and Pat's 
Caſe, and have averred it to have been againft 
' thoſe Statutes of the 13th and 15th of Ric. 2. and 
Hen. 4. but here it is inſerted amongſt the Pre- 
munires by him cited, and the Statutes next hefore 
mentioned, are the Statute of 32 Hen. 8. c. 14. aud 
the Statute of Ric. 2. concerning Premunires, 
which muſt be the Statutes, againſt which this 
taking muſt be ſaid to appear to be; by reaſon he 
ſaith it appeareth to be againſt the ſaid Statutes, 
which be meant of the next mentioned pre- 
ceding Statutes : If then, it appeareth there to be 
againſt the Statute of Premunire, I hope it hath 
already received an anſwer : If againſt that of the 
$24 of Hen. 8. c. 14. it cannot be fo, as ſhall be 
ſhewed when we come to treat of freight and * 


contracts, where we ſhall have occaſion to mention 


that Statute againſt his tenents. 

The other thing by him urged, doth next pre- 
_ cede. the prohibitions by him quoted ex Rot. 140. 
| Mich. 16 Hen. 8 c The River of Thames at Bil. 


= Superl. 2. c. 7. b Infra I. 3. c. 2, 3, 4, Kc. © Rot. 
140. Mich. 16 H. J 8 | 
= 5 linſgate 
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linſgate (ſaith he) is not within the Juriſdiction of 
the Admiralty, but infra corpus comitatus. 

This followeth next after the Premunires, and 

recedeth next before the Prohibitions by him 
quoted, that the River of Thames at Billinſpate is 
not within the Juriſdiction of the Admiralty. By 
this Record it muſt appear thereby not ſo to be, 
either by a Premunire brought or by a Prohibition. 
granted, (as I conceive) being inſerted in that 
place, and mult have ſome relation either to what 
precedeth, or what followeth. 

It the River of Thames at Billinſgate by this Re- 
cord appear to be infra corpus comitatus by a Pre- 
munire brought, I can ſay no more to it than I 
have already © ſaid. If by a prohibition granted 
only, it proveth nothing ; for many a prohibition 
hath been granted, and conſultations have been 
awarded without denial of the ſuggeſtions. And 


_ oftentimes prohibitions have been granted upon 
fuch ſuggeſtions as could not be maintained, but 


deſerved conſultations upon the debate thereof; 

and ſometimes the parties have come to an agree- 
ment after prohibition granted, when conſultations 
would have been awarded if they had been ſued 
for, which are ſaid to be Judgments in ſuch Caſes ; 
but a prohibition is no proof until a diſpute had 
upon the validity, and a determination thereupon, 
no more than, the, bringing of an action at the Com- 


mon Law, and giving a Declaration without any 
further proceedings, is a proof that what is by 


Declaration claimed, is due, or that the action was 
* and legally inſtituted and Wehe. 2 4 


* Supe 1. 2:6. 7. | 
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CHAP. IX. 


: That the Rhodian and other Mari time Lows 
were ordained. as well for the decifion of the 
a ferences happening upon the Ports and _ a- 
vent, as upon the high Seas. £ 


54 L. theſe Pioafh and Althoiifics which I 
have handled in the four laft and next pre- 
Eo Chapters being collected and gathered into 
one heap, as by Sir Edward Coke they are, and 
taken by themſelves do make a ſpecious ſhew'and 
a fair colour for the turning the Lord high Admi- 
ral of England out of his Juriſdiction, upon the 
Ports, Creeks, and Havens of the Sea, but no 
more than a ſhew or colour as appeareth to my 
view. 
For the antient, bie and continued Prac- 
tice of the Admiralty Court, and all the Proofs, 
Precedents, and Authorities, Which make to the 
contrary of what is by him ſet forth, being with 
them well weighed and conſidered, all that he 
hath ſhewed in this particular, will ſerve only to 
prove what interruptions have been put, and in- 
rodes made upon the Admiralty Court : For cer- 
tainly the Proceedings, Acts, and Judgments 
given in the Admiralty Court concerning buſineſſes 
agitated and done upon the Ports and Havens, will 
as precedents for the Admiral's Juriſdiction there, 
amount unto a great number for thoſe few he hath 
quoted againſt it. 5 
The Juriſdiction of the Admiralty and the Tut 
riſdiction of the Common Law, having always 
been two diſtinct Juriſdictions, having no depen- 
deney each upon the other, but boch * 
under 
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under the Kings of England, © I know not why 
the antient Practice and Precedents of the Admi- 
ralty Court ſhould not be as convincing in the 
proof of this particular; which reſteth in contro- 
verſy between them, as the Practice and prece- 
dents of the other: But it is like enough ſome 
will be ready to aver that the Admiralty Court is 
not a Court of Record, and therefore precedents 
of that Court are not of ſo great credit as the Pre- 
cedents of the Courts of Common Law, but it 
will be very unfit for me to enter into that diſ- 
pute, when as it is upon the matter put to the 
queſtion, whether it be ſo much as a Court at all; 
or not: For if it ſhall have the cognizance of 
ſcatce any cauſe at all (as it cannot have, if all be 
true that Sir Edward Coke would prove, as I ſhall 
ſhew hereafter, when I come to ſum up all toge- 
ther) then doth it not deſerve ſo much as the 
name of a Couft. | 1 
This only I ſhall ſay by the way, that when it 
was a Court, or if it be a Court, it hath been, 
and is as much a Court of Record as all Courts in 
foreign Nations beyond the Seas have been, and 
are ; and whatſoever hath in that Court been, or 
ts done, being legally tranſmitted and certified, 
would have carried, and doth carry along with it 
as good credit in all parts of Chriſtendom as any 
Record whatfoever, certified out of any of the 
Courts at We:ftminfter, and ſo will and doth at this 
preſent for any thing therein tranſacted. But if I 
ſhould enter upon che precedents in Civil cauſes, 
which are to be brought out of the Regiſtry of 
the Admiralty for the cognizance of | caules done 
upon the Ports and Havens, I ſhould make my 
ſelf an endleſs piece of work; and when I have 


e Ut ſoper I. 2. c. 1. 


” done 
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done, thoſe things, perhaps may for all that hath 
been ſaid, be thought by many not to be authen- 
tick : I ſhall therefore paſs them over, and come 
to thoſe things which are as authentick in my poor 
judgment, for proof of the Admiral's Juriſdiction 
upon the Ports and Havens, as any thing that 
hath been brought againſt it, And I ſhall begin 
firſt with the Rhodian and antient Maritime Laws, 
made, ordained, and appointed for the deciſion of 
Maritime cauſes ariſing and happening as well 
upon the Ports and Havens as 2 the high Seas, 
and then proceed to other proofs, _ — 
By the Laws of the Rhodes and other Sea Laws 
| inſerted into the body of the Civil Law, which 
give directions how to ſteer the Judicature of fo 
many cauſes, which may . and fall out upon 
Ports and Havens, it manifeſtly appeareth that 
things there done, and controverſies thence ariſing 
are properly cognizable by the Admiral, no other 
Law having the like grounds, or affording the 
like rules for the deciſion of ſuch differences, of 
giving ſuch directions for the avoiding of ſtrife in 
buſineſſes of that nature: To introduce them all 
here would make a Volume, which I intend not; 
and it would be too tedious a labour to effect that 
which ſo few regard, namely to ſet forth the 
moſt exquilite excellency of the Civil Law founded 
upon the very ſtrength of reaſon it ſelf. But why 
mould I ſo highly commend that which is ſo much 
ſcorned, either to be underſtood, or ſo much as 
look*d after, and by ſome condemned before it be 
 look'd into, or at all underſtood what it is? Ser- 
jeant Callis f condemneth the Imperial Law, which 
(faith he) the Civilians uſe; for that the Sea- ſhore 
is therein held to be common to all, and ſaith 


b Serjeant Callis Lect. 1. P. 31 


that 
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that the Common Law of Eigland, doth in rea- 
fon, ſurpaſs either the Imperial Law or the Civil 
Law; which diſtinction ſheweth the underſtand- 
ing he had in thoſe two Laws, which the' world 
hitherto made but one. And Sir Eward Coke 
condemneth the Civil Law for proceeding by 
paper proofs (as he calleth them) flighting them, 
as if thoſe proofs that were taken without a pub- 
lick Notary, without the repetition of the Wit- 
nefſes before a Judge, or without the liberty of 
adminiſtring Interrogatories by the adverſe party 
at the fame. time, and only expreſſed by word of 
mouth, and neither ſet down in Paper or Parch- 
ment, but paſſeth away with every air, were bet- 
ter taken and remained more perfect on record, 
than thoſe paper proofs which are in ſuch manner 
taken, and with as much care preſerved. But 
furely in moſt controverſies which do ariſe from a 
thing done upon the Ports and Havens, it is moſt 
neceffary, that the proof for the deciſion thereof, 
be taken by ſuch paper proofs ; ſometimes in re- 
gard of the ſpeedy return of the Witneſſes into 
the parts beyond the ſeas, who cannot ſtay ſuch an 
examination (without their undoing) as to be pre- 
ſent to afford their teſtimony Wva voce at the time 
of the trial: ſometimes in regard neceſſary and 
requiſite Witneſſes are hence departed before the 
Suit be inſtituted, and reſide beyond the Seas, 
where their teſtimony muſt neceſſarily be taken by 
Commiſſion, which, by the manner of proof made 
at the Common Law, cannot be done; 16 that 
molt differences which do ariſe from things done 
upon the Ports and Havens, muſt be proceeded 
in according to the rules of the Civil Law, and 
have their determination from the ſame, or elſe 
be decided without teſtimony, which is to judge 


blindfold, or elſe to reſt nf and the 
wronged 
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wronged and injured party to be left remedi- 
leſs and unrelieved. But it will be anſwered, 
that in ſuch caſes they may have a Commiſſion 
out of the Chancery for that purpoſe: To 
which I muſt reply that the Controverſy is whe» 
ther the cognizance and trial of cauſes ariſing 
from things done upon the Ports and Havens 
| doth belong to the Common Law, or to the 
Civil and Maritime Law. And then ſurely. it 
muſt more, properly belong unto that Law and 
that Court; which can of it ſelf without the aſſiſ- 
rance of any other Court make a complete pro- 
ceeding and trial, and give a direct judgment ac- 
cording to expreſs rules of Juſtice in ſuch caules; 

than to that Court, which without the aſſiſtance 
of another Court can do neither. Neither can the 
Common Law Courts in very many ſuch cauſes of 
it ſelf proceed for want of ſuch Commiſſions 3 
neither hath it in as many cauſes any expreſs rules 
to direct the Judicature thereof. I ſhall here ſet 
down ſome few of thoſe Laws, which the Civil 
and Maritime Laws give in ſuch Caſes, ſo far 
forth only as to ſhew that the Maritime Laws 
were ordained as well for the Ports and n 
as for the main Seas. 

Firſt then for the lading of a Ship, which is 
always or commonly in a Port or Haven; the 
Civil and Maritime Law directeth who of the 
Ship ſhall be chargeable with ſuch Lading, as ſhall 
be put aboard the ſaid Ship, and who ſhall not; 
Sunt quidam in navibus, qui cuſtodiæ gratia navibus 
præponuntur, ut taupe, et diælarii: Si quis 
igitur ex bis receperit, puto in exercitorem dandam 
aftionem ; quia is qui eos hujuſmodi officio preponit, 
committi eis permittit ; quanquam ipſe navicularius 
vel magiſter id faciat quod y«eiuSore appellaitt: 
Seq et /i bac non extet, * recepto navicula- 
rial 


£4 % 
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rius tenebitur : & non debet per remigem, aut me- 
ſonautam obligari,” Jed per ſe, vel navis ma- 
iftrum 
: This Law doth not only ſhew who ts charms 
able with the Wares and Merchandizes laden 
aboard of the Ship, but likewiſe what things they 
are Chargeable for, and faith, Quod cujuſque ſal- 
vum fore * receperint, hoc eft, quamcunque rem five 
mercem receperint, and left it might be thought 
that it is only meant of Wares and Merchandizes, 
and nothing elſe, it explaineth it ſelf yet further, 
and faith ad eas quogue res hoc edictum pertinere 
que mercibus accederent, veluti veſtimenta quibus in 
1 uterentitr, el cetera, que ad quotidianum 
* um habemus; et parvi referre res naſtras an 
alienas imtulimus, % tamen noftra interſet ſalvas 
efſe l. And as ſoon as ſuch Merchandizes and 
other Commodities are put aboard the Ship, whe- 
ther ſhe be upon Port, Haven, or any other part 
of the Seas, he that is exercitor navis, is charge 
able therewith ; and if the ſame be there loſt or 
purtoined, or fuſtain any damage, hurt, or loſs, 
| whether in the Haven before, or upon the Seas 
| after the Ship be ſet forward on her voyage, whe- 
{ ther it be done by the Mariners or any other 
ö through their permiſſion or negligenee, he ar 
1 is exercitor navis; is to make good the fame; 
| | For faith the Law, recepit ſalvum fore, aus 
1 # in navim res miſſe ei alſignatæ ſins, an etſi nun 
int affignate, hoc tamen ipſo quod in navim miſſæ 
; int rereptæ videntur, et omnium recepit cuſtodian 
= | gue in navim illate ſunt : Et factum non ſalum 
nautarum Pee debet, fea et n pen IT 


k E F. . nautz. caup fab: L 1. ſet. 3. | bh Fad. d. 
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Andi in theſe — two ſeveral Maritime actions 
do lie, whereof the agent hath his choice. Di- 
cendum duas proponi ationes arercitorias: una eff 
de recepto in ſimplum, que dicitur in faltum; altera 
Eſt actio in fattum & e delifto nautarum ex quaſi delicta 
exercitoris qui videtur delinquere quod improbis uau- 
ts utatur. Et bec oft in duplum, ſed in eam non 
* a faFum veftorum. _ 

So that the very lading of goods aboard the 
Ship, chargerh him that is exercitor navss 23 * 
with (which the Common Law doth not;) for 
is liable for whatſoever his Mariners ſhall do aboard 
the Ship, be ſhe in Port, Haven, or upon che 7 
high Seas ; but he is not liable for what 1755 ſhall 
do, being at land, and not aboard the Ship: ſo 
that the Ship maketh diſtinction of actions, but 
maketh no diſtinction at all between her being up: 
on the high Scas, or upon Port or Haven; Debet 
Exercitor omnium nautarum ſuorum ſive liberi Ant, 
foue ſervi, fattum preſtare z nec immerito faitum 
eorum preſjtat, cum ipſe eos ſuo periculo adbibuerit z 
ed non abas preftat, quam in igſa nave damnum 
datum it, cœterum fo. 22 navim licet a nautis map 
praæſtabit. 

But if the Exercitor Ing: receive EASY on Na 
ſhore in nave cuſtodienda ſiue tran A. be dan 
fall loſe them, or ſuffer them to be ſtolen from 
him before they ſhall be laden aboard the ſaid 
Ship, he ſhall be liable to make ſatisfaction. Idem 
* ait etiam ſi nondum ft nt res in navim recepte, fed 
a littore perierint, quas ſemel recepit, ArTicpam ad 
eum pertinere., 12 
therefore. he be liable for. ſuch gogds az he 
ſhall receive upon the ſhore to be put aboard his 

Ship, and tranſported, in caſe ah 79 Peril, 


* Gloſl ſuper cod. ſect. verb; et factum.” (a 3 id. 1 
Now N rener. 1 "WY Lia it, 
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or be otherwiſe damnified, much more ſhall he be 
anſwerable for ſuch goods and merchandizes as he 
ſhall receive, or ſhall be laden aboard his Ship, if 
the ſame periſh or be damnified in or upon the 
Port or Haven. 

Thoſe Laws of the Rhodes which we find in- 
ſerted into the body of the Civil Law, which are 
the ancienteſt Sea-laws extant, do treat of the caſt- 
ing overboard of goods in a ſtorm or tempeſt for 
preſervation of the Ship, and the remainder of 
goods, and of the Average payable out of the 
ſame, whether the Ship be in ſuch ſtreſs of wea- 
ther upon the Ports or Havens, or upon the high 


Seas; and the rules there ſet down do ſerve as „ 


well for the one place as the other. 

Theſe Laws and Rules being general, and not 
reſtrained to the high Seas, do ſufficiently prove 
that they were conſtituted and ordained for all 
places where a Ship might fall into ſuch danger, 
that by this Jactus mercium the Ship and remainder 
of the Goods and Merchandizes might be pre- 
ſerved. And ſuch danger doth not always fall 
out upon the high Seas, but oftentimes upon the 
Ports and Havens. 

Blut leſt this ſhall be thought not ſufficient, but 
that notwithſtanding the generality of the Sea 

Laws, which have provided directions ſufficient 
tor what is to be done in ſuch caſes, yet they were 
to be made uſe of only when ſuch accidents hap- 
pened and fell out upon the high Seas z and that 
they were conſtituted and ordained only for ſuch 
cauſes falling out upon the high Seas, and not upon 
the Ports and Havens, but left ſuch cauſes there 
falling out unto the cognizance of the Common 
Law here in England, and other municipal Laws 
in other Nations. I ſhall here ſer down one ex- 
preſs Law, 12 e the reſt of theſe Sea 
2 Laws, | 
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Laws, which ſheweth that all theſe Laws were as 
well appointed for ſuch cauſes happening upan the 
Ports and Havens, as they were ordained for thoſe 
that fell out on the high Seas, which Law maketh 
further proviſion in a cauſe of the like nature, 
happening either upon the high Sea or Port in ex- 
preſs words, and ſheweth plainly too, that all the 
reſt were conſtituted and appointed for. both; 
which runs thus: Navis onuſtæ levandæ cauſa 
(quia intrare flumen vel portum non potuerit cum 
onere) fi quædam merces in ſcapham trajette ſunt, 
ne aut extra flumen periclitetur aut ipſo oftio vel 
portu, eaque ſcapha ſubmerſa eſt; ratio haberi debet 
inter eos, qui in nave merces ſalvas habent, cum 
bis qui in ſcaphd, perdiderunt perinde tanquam fi 
jactrrs fata efet . 5 
Here it is manifeſt by this Law, that if for the 
lightening of a laden Ship, becauſe ſhe cannot 
enter into the River or Port with her burthen, 
ſome of the Goods ſhall be put into the Ship's 
boat, left the Ship ſhould be endangered either 
without the River, or in the door of the Sea or 
Port itſelf, and that Boat ſhall be drowned, a con- 
ſideration is to be had between thoſe which: have 
their Goods ſaved in the Ship, and thoſe that 
have loſt their Goods in the Boat, as if there had 

a jacture made; ſo that here we ſee the ſame rule 


boldeth for the preſervation of a Ship, as well 


within the Port or Haven, or the mouth or door 
thereof, as for her preſervation upon the high 
JCCCFCCCCCCCCCCCCCCCCCC $019. 5 Wb 0 ES TD, | 


> 


e 


It may be further obſerved out of this Law, 


that oftium maris and portus maris be both one and 


© the ſame thing: for as ium is a door gate or en- 
trance, ſo is portus a Port or Portal, beginning or 


. de leg. Rbod. I. Navis onuſs. 
2 7 1 e M 3 entrance 
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entrance of the Sea, or into the Sea; and that 
rum Maris is not an imaginary thing between the 
ea and the Port or Haven, as Sir Edward Coke 
would have it to be; for as, by faying a Port or 
Haven, we mean but one and the fame thing, in- 
timating that you may take which term you will, 
as this Law doth in the beginning by the words 
lumen vel portus, mean one and the ſame thing, 
when it faith quia intrare flumen vel portum non 
potuerit, etc. ſo doth it in the next place by oſtium 
or portus mean one and the ſame thing likewiſe, 
when it ſaith ne periclitetur aut extra flumen, aui 
in ipſo oftio, vel portu, the (aut) making the dif- 
junctive, and not the (vel). And indeed the 
whole Port with all its banks is door ſlender 
enough for the keeping of the raging waves and 
wallowing billows of the Sea from overflowing 
the Land. And the banks may properly wa 
(though they be termed the Sea banks) be ſaid to 
be the doors of the land, to keep the Sea out of 
itz yet muſt the Haven or Port, wherein the 
water floweth and refloweth, neceſſarily be ſaid 
and concluded to be the door, portal, or entrance, 
whereat all Ships and Veſſels whatſoever muſt ne- 
ceſſarily enter into the main Sea; and this door of 
the Sea is as much a part of the Sea, as a door 
of an houſe is a part of that houſe where it is the 
door, and doth more properly en to the Sea 
than to the land, whereof it is no part, but diffe- 
rent and is diſtind both in name and nature, being 
two ſeveral Elements; and the 18 ariſing Go 
things done either upon the high Seas or upon 
the Ports, being of one and the fame nature, all 
| belonging to Shi Ing; Navigation, Trading and 
Commerce, Sc. they are all more properly cog- 
noſcible and triable by one and the fame Law than 
by two, _ by the Civil and Maritime Laws, 
than 
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than by the Civil Law and the Law of the land 
too. For nulli prorſus audientia prebeatur, qui 
cauſe continentiam dividet, et ex beneficii præroga- 
ſiva id quod in uno eodemque judicio poterat termi- 
nari apud diverſos judices voluerit ventilare, pana 
ex officio judicis eminente ei qui contra hanc ſupplica- 
verit ſanfionem *. „„ 
And the Rules of the Civil and Maritime Laws 
in Caſes of this nature are very many, and very 
obſervable for the directions of the Judicature 
therein, ſetting forth what is to be done according 
to the variation of the Caſe, as the Law navis 
onuſtæ beforementioned ſetteth forth what is to be 
done, in caſe divers Goods and Merchandiſes be 
taken out of the Ship and put into the Boat, and 

the Boat periſn; ſo contrary, if the Ship and re- 
mainder of Goods and Merchandiſes remaining in 
her periſh, either upon the Sea or in the Port, and 
the Boat arrive in ſafety with the Goods and Mer- 
chandiſes put into her, the fame is to be done. 
It is not enough to know a general Rule, with- 
out its exceptions and limitations; nor is it enough 
to know that /i Jevande navis gratia jattus mercium 
factus eſt, omnium contributione ſarciatur, * that an 
average muſt be had upon all the Goods that are 
| ſaved, towards ſatisfaftion of the owners of thoſe 
Goods that were caſt into the Sea; but it is neceſ- 
ſary to know (in caſe the average be nat agreed of) 
what action thoſe whoſe goods were caſt into the 
ſea, have againſt the Maſter of the Ship for thoſe 
goods, and what action the Maſter hath againſt 
thoſe whoſe goods were faved, and what the 
duty of the Maſter is in theſe caſes, | * 

Cod. de judi. I. nulli. F. ad legem, Rho. I. navis. 
t Fod. l. lege. o Ead. fi laborante et gloſſ. et ſect. cum in 
ead. et ibi gloſſ. et l. amiſſæ et l. cum depreſſa. A 
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Jt is hes neceſſary. to be known, and the 

Civil and Maritime Laws do ſet forth whether the 
"Di be liable, and ought to be caſt into the ave- 

pg: or not; and whether if the Ship be worn 

Nene worſe by the tempeſts and ſtorms, ſhe 

ark e conſidered therefore out of the * nn. 

t AAA ls de 8 
15 451 likewiſe theſe, Laws ſet forth what i is to be 
99 1 in caſe there be goods and merchandiſes of 

Tevera orts, and many paſſenges, bondmen and 
free ; and whether goods of all ſorts ought to be 
alt over, and what is to be done in caſe there be 
goods aboard which do not burthen the Ship, as 
Jewels, precious Stones, and Rings; and at what 
Prop PPirion or rate they are to be caſt into the ave- 

Wed Pry whether Apparel, or the Paſſengers and 

erchants wearing Rings whether the Paſſengers | 
theppſelves,. and their, or the Ship's victuals ſhall 
be caſt into the average, the contribution ſhall be 
made according to weight, or according to the 
yalue, * an prout ponderant, an prout valent. 

It is conſidered by the ſame Laws likewiſe, if a 
| Ship be. taken by a Pirate, whether upon the Sea, 
pr pon. a Port or Haven, and be redeemed, whe- 

Ther all muſt contribute or not; and if any thing 
be taken away, by. Thieves or Robbers, whether 
he mult loſe” it t at did oyn.it ; and if any one 
redeem what is ſo. taken away, whether! Contri- 
bution ought to be made for the redemption. 

And it is conſidereg how and in what manner 

fl average is to be made, whether the goods loſt , 

to be Valued by themſelves, and the goods 
ſaved by \ omar th or . and 

Whether goods loſt are to be valued according to the 

price they were bought for, or according to the price 


' 4 7 5 r %. | Ead, cum, in cad, er ibi glod. 
they 
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' they might have been ſold at, and at whether of 
thoſe two * prices the goods ſaved are to be 
valued ? FF PEE ; 
It is likewiſe conſidered, whether if a Servant or 
Slave in the caſting over-board of the goods doth 
happen to be drowned, whether any eſtimation be 
to be made of him; and if any of the Paſſengers 
be not ſolvendo, whether the payment of his ſhare 
belongeth to the Maſter or not? Whether if the 
goods caſt over- board be again recovered, contri- 
bution ought to be made? If contribution have 
been made, whether it be to be reſtored, and in 
what way the Maſter ought to proceed againſt 
him that hath ſo received it? and in what way the 
Contributors ought to proceed againſt the Maſter. 
And whether goods ſo caſt over-board are to be 
accounted pro derelicto, and ſo become theirs who 
ſhall afterwards poſſeſs them, or not be ſo account- 
ed, but remain ſtill the owners? Utrum : res Do- 
mini manent, an fuerint occupantis? _ 

It is likewiſe conſidered by theſe Laws, whether 
if the Maſter, to avoid danger, ſhall cut off, or 
throw over-board any of his Maſts or other Inſtru- 
ments belonging to his Ship, for preſervation of 
his Ship and her lading, contribution in this caſe 
be due ? Whether the conſent of the Paſſengers 
and Merchants in the Ship be requiſite or not ? 
And whether it muſt be done d jaſti metus cauſe, 
and who is to judge thereof? _ 

In like manner it is conſidered, if the goods 
caſt over· board be afterwards regained and ſaved 


by ſuch as for pay or reward ſhall adventure and 


take pains to effect the fame, / per urinatores recu- 
erate ſint et extractæ, and the Ship with the re- 


2 Fad. Fportio. Ead. ſect. ſeyerum ſect. ſignis ſect. fi 
res et ſex. res autem et 1. qui leyandæ Þ L. cum arbor, et l. 
amillze e. s.. i 

1 mainder 
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mainder of her lading ſhall afterwards be caſt away, 
whether the s fo regained fhall contribute ta 
the other afterwards caſt away ? And if fome of 
thoſe goods caſt away with the Ship ſhall in like 

manner be recovered, whether they ſhall contribute 
unto, him that made the firſt e jacture. 

After a jacture or caſting over- board, if ſome 
of the goods that be ſaved be deteriorated, dam- 
nified or mane worſe; by theſe Laws it is conſi- 
dered; whether they were ſo hurt by the ill ſtow- 
age, or by the daſhing of the water at the time of 

the jacture, or by the uncovering of them? It is 
conſidered like wiſe, whether the damage be more 
than the contribution will come to, or the con- 
tribution will come to more than the damage is? 
And then it is determined whether the damnified 
goods ſhall contribute or 208 and if they ſhall, 
in what, manner 

If a Ship be ſplit, or any other ways caſt away, 
whether upon the Seas or upon a Port, and the 

s ſome or all be preſerved and ſaved, it is de- 
termined; whether the goods ſhall contribute t to the 
| loſs of the © Ship or not? 

If the Maſts of the Ship, whether upon the 
Sea or upon the Port be ſhivered into pieces, and 
the fails and other tackle be conſumed with light- 
ning, and the goods by what means ſoever pre- 
ſerved, though by obtaining new Maſts, new Sails, 


and new Tackle, Sc. theſe Laws determine whe 


ther the owners of the goods be to make f contri- 
bution or not ? 
Hereby it is plain that the ſpecial Caſes, which 
are comprehended under one general Law or 
Head, are very many and various, and —_— Va- 


e Tit. * I. Navis ſect. ſed fi. 4 L. ead. ſe. cum autem 
et gloſſ. E. ead. I. amiſſæ. f Fod. navis adverſa et 
gloſſ. et l. cum depreſſa. 

| rious 
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rious deciſions or judgments, which are upon ex- 
_ preſs reaſons by the Civil and Maritime Laws and 
Commentators upon them moſt exquiſitely ſet 
| forth, as he that ſhall look thereinto ſhall find. 
If one Ship ſhall fall foul upon another, either 
upon the high Seas or upon any Port or Haven, ſq 
that either or both of them have ſuſtained hurt or 
damage, the fame Laws do moſt exquiſitely deter- 
mine between them. And under this head do like- 
wiſe fall very many various caſes, variouſly by 
thoſe Laws determined according and aprecable a 
moſt excellent reaſon 5. 
If the Mariners ſhall do damage to the Met- 
_ chants goods, as by drawing out and drinking't 
their Wines, &c. whether they do it upon the 
Seas, or when the Ship lieth at Anchor upon 
Port or Haven, the caſe is the ſame; and the 
Civil and Maritime Laws determine what i is to be 
oo herein : Many general heads more, containt 
under them ſeveral various particulars, might be in: 
1 — 1 in, but theſe are ſufficient to ſhew that the 
Rhodian and Maritime Laws 'were ordained.” as 
well for the determination of differences happeni 
upon the Ports and Havens as upon the high Scas, 
and have expreſs Laws for the guiding” of the 
judgment therein; which all Nations do acknow- 
| ledge and allow, wherein the Common Law of 
7 England under correction Is deficient.” 4) | 
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CHAP. x. 


The Laws of Oleron; and a antient Laws 

of the Sea, were confli tuted and ordained, as 

_ well for the deciſſon of controverſies, happen- 

ing and ariſing from things done upon the 
Ports and Havens, as from things done upon 
„ 1 Hugo: Seas. . 


1 a Record hich I have before ſet down at 
large, it pon that the Laws now cal- 

Oleron were antient Laws, and 
antiently practiſed ſor the regulating of Maritime 


and Sea affairs in that Maritime Iſland, and that 
thoſe Laws were by Richard the Firſt, King of 


"England, in his return from the Holy Land cor- 


rected and interpreted, and in that Ifland/publiſh'd 
in the French Tongue for that purpoſe, and called 
« i e In that this Record ſaith,” they were 


m Correcta et interpretata, it plainly appear 


80 that they were made before; but whether then 
uſed in England or in that Iſland only, may ſeem 
doubtful: However it appeareth by the Record 


it ſelf, that after ſuch correction and interpretation, 


they were likewiſe publiſhed in England, and were 
ordinata in Edward the Firſts time, and 2 
bj mated in the 12th year of Edward 3. 


Now theſe Laws being thus "Rabliſhed, * | 
plainly ſhew that the Admiral had and ought to 


have Juriſdiction u a the Ports and Havens, as 


well as upon the high Seas, for that they do ſet 


worth what Is to be Getermuned 1 in controverſies 


ut 10 l 
Skins, 


3 


6 Sea-Furifdiin. -— 3 


ariſing, as wil from things done upon the one as 
the other. I ſhall inſtance in ſome of them, 

If a ſhip periſh in any place whatſoever, whe- 
ther upon Port, or the main Sea, the Laws of 
Oleron give directions what the Mariners ought to 


do for the faving of the Goods, and how far the. 


Maſter may recompence them for their pains, in 
cafe they ſave any of the Goods, and in what man- 
ner; whether he may ſell of pawn ſuch Goods as 
are ſaved, for, or towards their ſatisfaction; and 
whether he may ſell or pawn any of the Tackle of 
the ſaid Ship (if aved) withour e 1 77 the 
reſt of the owners Þ, * 85 
They give directions * a Ship arriveth tn 
any Port or Haven, laden or not laden, when the 
Mariners may go out of her with leave of the 
Maſter, when without, and with how many 
Cables ſhe ought to be anchored, before ey may 
go out without leave, and what care they ought to 
take, when they do ſo to free themſelves from 
making ſatisfaction for ſuch damage and loſs as 
the Ship or Goods ſhall ſuſtain in their abſence ©; 


They likewiſe determine in what caſe the Maſter 


Thall pay for the healing of a maim, or hurt of a 


Mariner, and in what caſes he thall not, d be age 


done either 1 m the Sap at Sea, or in the Am D 
at land. 
They fer forth Best „ the Maſter . 
to do, in caſe any of his company fall ſick, what 
care he is to take of him, and what proviſion he is 
to make for him at land, and what allowance he is 
to afford him; all which denied, or if any part 
thereof withheld, the lame i Is recoverable by to 
Laws before the Admiral. 8 


v» Ofer, a ley Ol j, * 4h, Wi 6. 
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"Theſe Laws do likewiſe fer forth other duties of 
the Maſter and Mariners, when they come into a 
Port or Haven, where they are to make their night 
diſcharge, as by this judgment appeareth. 

I avient gun maiſtre Pune nef vient a Jauvete 4 
ſa diſebarge, il doit mouſter en aux Merchants leſcords 
avec quoy i} quindeta, et fil uoit amender, le Maiſert 
eft tenu FT tus, el iſes Mariners et y doit par. 
tir le Maiſtre pourtant quil prent in guindage, et 
doit la guindage eftre mys pour reſtorer e dammage 

imerement et le remenant ſoit eſtre eulx, -maiz ſt 
cordes' ronipent ſans ſe quils les euſſent monſtrees. ade 
Marchants, ilz ſeront tenus 4 rendre tout le dam- 
mage, mais ſe les Merchants dient que les cordes ſon! 
bonnes et belles et ils rompent chun doit partirau da- 
mage Cebaſſeveier des Merchants a qui le vin ſera 
tant ſeulement, et ceſt le judgement en ce cas. 

Elan RT this is a Judgment upon a thing 
Happening upon a Port or Haven, and no where 
a 9 ah the Judge of the Admiralty is to be 
— N in buſineſſes of this and the like nature. 
* a Maſter ought to behave himſelf towards 
und amongſt his Mariners, and the Mariners to- 
wards the Maſter, and they amongſt themſelves, 
be they upon Seas, or Port, or Haven, and what 
the puniſhment is in caſe they demean themſelves 
r hr is by theſes Laws plainly ſhewed s. 

Tbe ſame Laws lave likewiſe provided what is 
7 be done in caſe one Shi F. thall.do darnage of 
hure to anocher,” upon che Irs 6b Haven, 28 

Vn ne eſt en #ug comis n maree, et gane a fe 
| Maree-DUer autre vient et ert la neff qui eſt 25 | 
en teile maniere | Up eſte dommagoe-du'toup que 
ure neh lh dime, et yades wins on Fundrer 22 


dib e din quibpſque „ jd. 1 n tas i 
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le dommage dait eſtre appriſie et party parmutie en- 
tre les deuz nefs, et les vins qui ſout dedens les deux 
nefs dovient parti, &c. Et oft raiſon. Pour quoy 
caſt Judgement oft fait et ainſi feuſt quil avoit tout 
le dommage amende une vieille nef fe myſt volentiers 
en la voire dune melleure nef pour auder avoir lau- 
tere nef 75 elle euſtous ſes dommages, mais quau elle 
ſceit qe doit parir al à moitie, elle ſe mett. volantiers 
bars 45 la voye, et ceſt le Judgement en ce cas b. 
By theſe Laws like wiſe are determined dite. 
tences falling out between Ships lying at Anchor, 
upon any Port or Haven, and determine what is 
to be done in caſe one Ship caſt Anchor too near 
another, and who ſhall pay the damage in case 
any ſhall be ſuſtained thereby, * for want of 
Dee e. RI 
Une nef ou deux ou leuſeurs en ung. ee a 3 
Jo Pou deave, et fi 455 lune des nefs trop pres de 
lquere, le gaiſtre de celle nef doit dire aux andres 
mariners, &. eigneurs Jever ure an cre; car. elle eſt trop 
pres de nous, et pouroit faire domeage, er ils ne la veut- 
leut lever, le maiſtre poureulx et ſes campaignomns J. 
vont lever et a longmer de lui, et ſilæ Is faillent a les 
ver et lancre leur face domage, ilz ſerout tentuz'a la- 
wander tout au long. #t fil yeufl mys ancre ſans 
baye et elle face domage, ilz ſeront tenuz 4 lameuder 
tout au long, et fils ſont en ung Haven gui afteth, 
ilz ſeront tenuz a mettre bahngues aux aucres guilz 
ue peregent au plan, et ceft la Judgement 
What meat. the Mariners may cry, out of the 
Ship to land, how long they may ſtay, before they 
teturn, t damag e to the Ship 
ar Gaods { ng in the Fort or Haven) in their ab- 
ſence, ey are Te unto ; thele Lawy do deter- 


8 1 Ol. Ind. 28. in aliis, lib, 1 14. ha 70d. Jad. 16. in lite 
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mine, beſides many other accidents happening in 
and upon the Ports and Havens, which are by 
them decided: as when a Ship ſhall by contrary 
winds, and ſtreſs of weather, be tired at Sea, ſo 
that ſhe is conſtrained to make to a Port not in- 
tended, and there is in want of Victual or Tackle 
and Furniture, to ſet to Sea again, and wanteth 
money wherewith to victual, tackle, and furniſh 
again, what the Maſter may then do, whether he 
may pawn or fell the Merchants Goods for relief 
of the Ship, what and how much of the Goods he 
may ſo pawn or ſell, when the caſe is that he may 
ſo do, and when and upon what occaſion he may 
ſell the Ship, and by Law is warranted fo to do, 
i 5 A e 
The ſame Laws do determine what is to be 
done, in caſe a man take upon him the office of a 
Loads man or Pilot, and by reaſon thereof under- 
taketh to bring a Ship ſafe to Anchor in the Port 
of her diſcharge, and through his negligence or 
want of {kill, the Ship be caſt away or periſhed, or 
the Goods damnified,. in the Port or Harbour ; 
and likewiſe, when and upoh what grounds ſuch 
Pilot or Loads-man ſhall be diſcharged, and how 
and in what manner the Maſter of that Ship ſhall 
e eee O70 
Thheſe Laws ſet forth likewiſe what is to be done 
by the Maſter of a Ship, when His Ship arriveth in 
the right Port of her diſcharge, and hath ſtayed 
there by the ſpace of one and twenty days for diſ- 
charge, and is not in that ſpace diſcharged. More 
particulars I might inſtance in, out of the ſaid 
aws of Olzron to the ſame purpoſe, and how fat 
the ſaid Laws äre extended of limited by latter 
writers upon the Civil and Maritime Lays 3 but 


£0]. Jud. 21, inalii,1.20, 10l. Jud. 33, 34. & Jud: 24. 
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that will be a work more properly to 8 
upon, when this. Juriſdiction of the Admiralty 
| ſhall be completely ſettled, and - freed from inter- 
ruptions in its due proceedings: I ſhall therefore 
only ſet down this laſt Judgment, in its own lan- 
guage, not endeavouring to-ſhew what the La is 
either in this caſe, or any of the other before re- 
cited, but to conclude that by theſe Laws fo long- 
ſince eſtabliſhed for the directions of Judgments in 
Maritime cauſes, it plainly appeareth that the Ports 
and Havens are within the Juriſdiction of the Ad- 
miralty, and that all n there - 


upon: online are cognolcitie. nnd ne An, 8 
The words of tho 1 are e ble 


Item, ordonne eft pour couſtume de mer, 1. une 
nef arrive en ung Port a ſa droitturier le — — 
et demoure la nef illecq*, charge juſq's a xxi jours 
ounrables la mettre puet been mettre hors ſur aug 
keye, et le Maiſtre doit ordonner et bailler ung derſes 
Mariners au; Marchant pour prendre garde aux, vins 
o autres derrenes. Wan 4 tant n n 2a, 
defer es. ++ wk figs 

Et ceſt le Fugemen en ce cas. Ae ee 

Very many more . there are, which — Teeth 
tedious here to ſer down : None of all which is by 
any part of the Common Law treated of at all, 
nor can it, if it keep its on xules, render the ſame 
Judgment with theſe Laws, but ut diverſe, if not in 
: 1 caſes a clear contrary. uf. 501 4d 5199? 
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CHAP, XI. 


That by the ancient Statutes of the Admiralty 


ſettled before the laſt Confirmation of the Laws 
of Oleron 12 Edw. 3. and Articles of enquiry 
added thereunto, it is plain that the Admiral 
bath Furiſdiction upon the Ports as well as 
upon the high Scans. mitoeat 


Mere are likewiſe ancient Statutes of the 
1 Admiralty to be obſerved, both upon the 
Ports and Hayens, the high Seas, and beyond the 
Seas, which are compriſed in an old authentic 


Book, called The black Book of the Admiralty, 


which Statutes are ingroſſed upon Vellum in the 
ſaid Book, and written in an ancient hand, in the 
ancient French Language, which plainly ſhew the 
Admirals Juriſdiction to be upon the Ports and 


Havens, as well as upon the high Seas. I ſhall 


ſet down only one of thoſe Statutes for proof 
thereof, which ſheweth how and in what manner 
damage done by one Ship unto another in a Port or 


Haven, as well as upon the high Seas, ſhall be 


fatisfied in caſe the ſame be wilfully done, and 
how, and in what manner in caſe the ſame be un- 
willingly done by chance, by reaſon of tempeſt or 


other miſhap. The words of the Statute are 
ChiEfe. - LEED! 38 


It que nulle nef ne veſſel de la flotte, pour orgueil 
ne pour Haine ou envie, ſur le mer ou entrants es ports 
ou en port ottroie veille au dommage dautre nef ou 
veſſel de la flotte au pris par ceux de la flotte, ſur 
payne de faire playne amende de ce qui eſt endom- 
mag en ſon default; et quendommage et debryſſe au- 
tres entrants aux ports, ou dedens ports, ou ſur le 

1 85 mere 
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mere nenvoillautz par cauſe de tempeſte ou autre- 
ment il paiera et amendera la moitie du dommage a 
la diſcretion et Judgement de l Admiral. 

There are likewiſe in the ſame Book added unto 
theſe Statutes the Oath and Articles, whereupon 
Juries were and are to make their preſentments 
unto the Admiral, all written with the ſame hand, . 
the Oath only in old Znghfh, the Articles in the 
ſame Language, with the Statutes which ſhew 
what things are inquirable and preſentable before 
the Admiral, and there puniſhable, and how and 
in what manner ſuch offences are to be puniſhed : 
out of which it is eaſily and plainly to be gathered, 
that the Admiral hath a full and complete Juriſ- 
diction, excluſive to all others upon all Ports, Ha- 
vens, and Creeks of the Sea. I ſhall here ſet down 
verbatim the Oath to be adminiſtred unto the 
Jury, and ſome few of thoſe Articles, which ſhew 
the Admirals Power and Juriſdiction to be a 
the Ports and Havens, 


T he Oath. 


This here ſee my Lord the Admiral that I. John 
atte naſhe well and truly enquere for our Lord ibe 
King, and well and truly at this time thou ſerve at 
this Court of th* Admirate, preſent as moch as I have 
in knowleche, or may have by information of eny of 
all my fellows, of all mane Articles or Circonſtances 
that touchen the Courte of the Admirate and Law 
of the Sea, the whiche ball be prate to me at this 
time ; and I thereupon ſorne and gs and of all 
other that may renewe in my minde, and Ine ſball for 
nothing letie, that is for to ſay, for Francbiſe, 
Lordſhip, Ry nreden, Aliance, Friendſhip, Love, Ha- 
— mu Emye, Enemytee, for ared of loft of groves, for 


| » Stat. alt. pa. 16. NT 
15 0 N | non 
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non other cauſe that I ſhall ſo doo the Kings Coun- 
ſeills, my fellows and myne vwen wel and trewly 
Bele what oute fraude or malengyn. So God my 9 
at the bolydome, and by this Book. 


| Next unto this Oath is ſet forth the puniſhment 
of the Jurate that ſhall diſcloſe the ſecrets of the 
King, or any of his fellow Jurates, to be inflicted 
upon him by the Admiral ©. 
The very firſt and ſecond Articles to be given 
in charge are for Theft committed upon any Port 
or Haven, and the puniſhment thereof ſet down. 
Theſe are the words in the Articles. 
Soit a equis des larrons es ports Comen de cords 34. 
tentz autres ancres et autres appareils des nefs ſe 
nul eſt endite quil a felon neuſement pris ung baten 
on ancre que paſſe xxi d. il ſera pendu fil efte de ce 
Convidte. 0 
It. © fe an cuy eſt endite quil a felon neuſement pris 
ung boye, rope de quelle value quil ſoit et ſoit lie a 
ung autre dedens leave, Pour la boye il ſera penau ſil 
neſt de ce _. 
And fo they proceed to ſet down the puniſh- 
ment of him that ſhall cut any Cable, whereby the 
| I7 is caſt away, or any man loſe his life, Sc. 
And s of ſuch as ſhall remove an Anchor. 
And likewiſe of ſuch as ſhall rob Strangers Ss, 
not being enemies. 
And z how their goods ſhall be reſtored to 
them, though they purſue not the Felon to death. 
And i what courſe is to be taken 1 in caſe of ſuch 
robberies. 
Petty Larceny is iy that Law puniſhable upon 
the firſt comiction, by forty days imprint; 3 


| e Pag. 18. 4 Art. 1. p. 18. Art. 2. p. 18. f Art. 
3. p. 19. 5 Art. 4- p. 19. h Art. 5. P. 19, Ar. 
6, p. 20. N | | 
| upon 
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upon the . half a years impriſonment; upon 
the third, death. 
By the next | Article, common diſturbers of 
Ships and Paſſengers, either upon the Seas, or the 
Ports, are to be inquired of, and their puniſh- 
ment is therein deſcribed. [tem ſoit en quis de touts 
communs malfaiſeos ſur la mer et en ports ſe acun 
homme eſt endite, quil ſoit comun malefai ſeur, il ſera, 
pris par ung caper par le mariſcalt, &c. | 
By ® the next takers, that take and pay at plea- 
fare, and ſo downwards. 


What n Sureties ſhall * taken of ſuch as ſhall 


be convict of miſdemeanour, 
_ What ® puniſhment ſhall be inflicted upon com- 

mon fighters being convict. 
| 2 ? upon him that maimeth any other wil- 
my. 
In what caſe a the Maſter of a Ship i is bound for 
the forthcoming of his Mariners. 
The manner of outlawing and paid a Fe- 
lon that abſenteth himſelf, and cannot be taken: 
And this Law, as appeareth by the Article, was 
made by Henry the Firſt, which runneth thus: 
It. en temps du primier Roy Henry, et en temps 

de pluſeurs Roys devant, depuis quant ung homme 
eſtoit endite en fellonnie, Þ Admirall ou ſon lieutenant 


manderoit ung cape a P Admiral de la Court ou au 


viſconte de la viſconte aux ſecond ſeſſions quil reſtoit 
trouve, et ſera eſpace en tres deux ſeſſions xxi. overs 
on plus il ſera demaunde a la ſecond ſeſſion ſolempne- | 


lement, &c. 
And likewiſe the manner of outlawing : and ba- 


niſning one that hath done any treſpaſs upon any 


Ship, Tackle, or F urniture Teak &c. whether It 


1 Art. 8. p. 21. N Page 22. Fage 22. 
2 Page 23. pere 23. rPage 24. 
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upon the Seas, or upon any Port, which Law by 
the Article appears to have been made by the ſame 
King Henry the Firſt, and his Admiral of the 
North and Wet, and others of authority and 
power adjoined to them. The Law begins thus: 

Item gens quit ſont bannix en treſpaſs ne ſeront 
une banniz ſinon par ung an ou deux, &c. ſe len la 
diſeretion de I Admirall, et fil eſt trouve en Angleterre 
aedens le temps, il avara judgement comme devant 
eſt dit, et les biens du banny en treſpaſs ne ſeront une 
forfeitz au Roy Comment, &c. And endeth thus: 
Et ceſte ordonnare fuit faitte premieremet a Gypl- 
wiz cut temps du primer Roy Henry per les Ad- 
miralz de North et Weſt, et autres Aalener ad- 
beirdantz. 

If Ships be arreſted for the King's ſerviee; or 
for any other reaſonable cauſe by the King's Offi- 
cers or Admiral, and break the Arreſt, the penalty 
is by theſe Laws declared; and this Law wherein 
the penalty 1s declared, appeareth to be made in 
the time of Richard the Firſt at Grimsby, by the 
advice of moſt of the Lords of the Realm. The 
Law begins thus : 

Item * ſoit enquis de nefs qui ſont 0 pour le 
ſervice du Roy ou pour autre reſonnab/e cauſe per les 
officers du Roy ou de P Admirall et debriſent larreſt. 
And afterwards it followeth thus: Ordonne eftoit 
en temps du Roy Richard /e primier a Grymsby per 
advys de pluſeurs ſeigneurs du Rune que quant on 
ſeront arreſters, c. 

Divers other things of the like nature are Hke- 
wiſe inquirable in the Admiralty Court, the pe- 
nalty and puniſhments e art an age of 
theſe Laws. 


f Page 26 & 27. t Page 28. 3 
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Sir Edward Coke for proof that the *** 

hath no Juriſdiction upon the Ports, amongſt. 
other things inſtanceth in one particular, that 7 

Hen. 6. 22, 35. an Action was brought at the 
Common Law for foreſtalling in a Port or Haven, 
| becauſe u it is infra corpus comitatils, which is a 
thing taken for granted, but no ways proved at 

all, as is before * ſet forth: I ſhall therefore here 
ſet down two or three Articles, which ſhew that if 
by Port be meant within the flood-mark in the 
Havens, foreſtalling and regrating there, are with- 
in the cognizance of the Admiral in the Admiral- 
ty Court; the firſt 1s this. FIT | 
Item, ſoit enquis de touts Merchants et Mariners, 
qui vont hors des Ports aux nefs changes de Mar- 

chandiſes, quant les diftes nefs vouldroicut enteer ouæ 
dits Ports, et les Marchandiſes achattent en gros et 
les ameſnent aux Ports, et puis les vendent a greige. 
neur et plus chier marche et plus que les preimer 

Merchans vouldroient, engrevance du commun peuple 
A aucun eſt endite en tel cas et convicte par xii. il ſera 
impriſonne per demy an, et puis fera fin autant come 

les biens ainſi achattez amonterent; maiz ſe la ditte 

ne ſoit repoſe dattendre ſon temps et homme ac hate 

ds lui Marchandiſe, en tel marne il ne Bun deſe in- 
peſb e ne riens ne perdra vers le Roy *, 
pee _ Sefcltntiery” in any Ship, 5s 


Tem, ſoit enquis de tous ceule 4ui achattent bledz 
poiſſon ou autres — — dedens la nef, en regratant 
devant quilx ſoient venuz adeu marche, ſt aucun eſt 
en ce endite, c. il ſera greiſſuouſement pugny et 
fera fin au Roy de tant , comme la value 46s Auen "2 
: Poiſſon —_ — amonte. 8 


| 7H. 6. 22. 35. * Sup. 1. 2. cap. 8. x Page 31. 
7 Page 34. = | 
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Another againſt Rs. within the flood- 
mark is this 
Item, de ceulx qui achattent en gras bledz poiſſon 
ſale; poiſſon freiæ, ou autre vitaille dedens. le flod- 
marks en Reratant, &c. aient meſme le * judg- 
ment. 
Divers other Articles are pn expreſcly ſet 
down againſt ſeveral offences committed upon 
Ports or Havens, with the particular puniſhments 
to be inflicted upon ſuch offenders, as againſt the 
exactions of * Water-officers, Againſt any man's 
_ appropriating to himſelf the benefit of b ſalt wa- 
ters. Againſt Kidles, Wears, and the like hinde- 
' rance'of the Fiſhing, ' which is common to all. 
Againſt the falſe Weights, falſe Meaſure, and the 
like, uſed in any Ship or © Veſſel. Againſt erect- 
ing of Mills, or adding or altering any thing about 
them, to the hinderance, hurt or damage of any 
Port or Haven. Againſt the taking up and 
concealing or keeping back from the poſſeſſion of 
the Admiral, any Flotſon, Jetſon or Lagon found 
as well upon the Ports, as upon the f Seas. 
| Againſt the exceſſive Wages of 5 Ship-Carpenters. 
All which do plainly ſhew that the Admiral 
hath had, and ought to have abſolutely power and 
juriſdiction of and over even ſuch things, and in 
ſuch cauſes as Sir Edward Coke inſtanceth in, long 
before the times from whence he deduceth his au- 
thorities: And divers others of theſe Arricles to 
the ſame purpoſe I might inſtance ! Er nn for 
br N a omit. 5 
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„„ OTF: OG 
That by the Inquifition taken at Quinborough fe- 
cundo Aprilis anno 49 Ed. 3. Annoq; Dom. 
1375. it is plain that the Admiral hath 
Furiſdiction upon the Ports, as well as upon 

the high Seas. * Sd VEN 2 AR 


TJ \Dward the Third by a folemn Inquiſition of 
divers perſons moſt famous for ſkill in Ma- 
ritime matters and ſeafaring buſineſſes, ſelected 
and choſen from divers parts of the Kingdom, and 
aſſembled at Quinborougbh upon the ſecond of April 
in the 49th year of his reign, Anno Dam. 1375. 
ſet down certain Laws concerning the Admiralty 
Court and ſeafaring matters in old French, all 
which are yet extant in the old authentick Black 
Book of the Admiralty before mentioned. I ſhall 
only ſet down what doth ſhew the Juriſdiction of 
the Admiral to be upon the Ports and Havens. 
The Inquiſition firſt ſetteth forth who was then 
Warden of the Cinque-Ports, who Lord Admiral, 
and who were the Inquilitors, in theſe words. 
Ce ! Inquiſition apres Quenesburgh per com- 
mandement de naſtre fieur Roy Edward le tiers puis 
la conqueſt d Angleterre la 2d jour Avril, Fan de 
ſon regne quaranie et neufme devant William fire de 
Latymer Chamberlain d' Angleterre et garden des 
aul ports, et Mr. William de Nevill Admirall de 
noſtre dit ſur le Roy es parties du North pour mettre 
en certain les points apres aſcriptz en maner comme 
ilx ont efte uſez doncien temps par les ſurementz de 
Robert Loundeneys, Robert, Henry, et William 
Paſſelewe de Wychelſey, et Simon W de 
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Boure, Thomas Moys de Sandwitz, Bartheu Stigan 
de Standford, John Martyn de Grenewiz, Thomas 
Hering et Richard Thebande de Graveſend, et 
John Burgeys leiſue, et John Burgeys a puiſue de 
Fobbing, Hammond Lovetoſt, ef John Snell de 
Bellingham, Thomas Spring 40 Remham, Tho- 
mas Rame ef Richard Lyne, William Jankyn et 
Richard Lorbyn de Queneburgh pour meſmes le 
points deſormais tenir firmement et continuer ſelon 
te voter dit apres * eſcript. 

So that by this laſt clauſe it appeareth chat theſe 
195 were thenceforth to be firmly held and con- 
tinued; which do thus preſent themſelves. 

Et primier dient les avant ditz Powers ger les ſe- 
rements que ſe, etc. 


It is plain by the 17th Glance: that its Ma- = 


riner do hire himſelf to a Maſter of a Ship, in 
any Port or Haven, and ſhall afterwards, before 
the Ship goeth out of the Haven on her Voyage, 
ſorſake and leave her, he ſhall be puniſhed by the 
Admiral. The la runneth thus: D 
Item, que touts * maners de mariners que ſont re. 
tenuz avec aucun Seigneur de nef pour liu ſervir a 
Bordeaulx au ailleurs pour Raiſonnable ſalaire, ainſi 
comme a eſte uſe en divers ports par tout le Royalme, 
etc. et ſe aucun manner ſe voide daucun e nef, en tel 
cas il ſera grevoſement amerciez ſelon la diſcretion 
de P Admiral, et fera gre au poſſeſſeur de la nef. 
Hlereby it is manifeſt that the Admiral hath Ju- 4 
riſdiction upon the Ports, otherwiſe he could not 
puniſh the Mariner for his e e the Ship there 
before her going to ſea. 
And the caſe is the like in reſpect of the pay- 
ment of Lodmanage, which being a thing proper 
to a Port or a 1s CY to the FONG 1 


a Pag 58. b Ord. 17. pag 63. 0 
| eron, 
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Oieron, to be decided by the Admiral, as hath 
been already © ſhewed, is theſe Laws again ap- 
ru in theſe words: 
Lem, endroit Lodemana ge dient les avant ditz Jl 

rex que leur ſemble in ceſt cas elx ne ſcaven. meilleur 
advys ne remedie, mais que ce ſoit de farce nſex, eite. 

fait par mai e quift continue en la loy d d Oleron. 

And theſe were eſtabliſned for Laws, again 
Which if any do offend, the Admiral doth proud 
in ſuch manner, that others may be thereby warn 
ed not to offend againſt them, as: Dans by _ 
laſt of them, which ſaith thus : 

Item, ordonne eſtoit que ſe aucune nef, biens, ner. 
chandiſes, etc. and concludeth with this Clauſe. 
Et ſe aucum y ſoit trouve rebelle encontre aucun des” 
dirz pointz, quil ſoit ainſi Juſtiſe et conſtraint per 
P Admiral quantres y pregnont exemple de luy et re. 
doublet le plus datempler ou aler encontre ceſt or. 
nance ou aucun point contenue en icellls. 

Hereunto theſe Laws and Ordinance are like 

wiſe, as unto the antient Statutes of the Admiralty 
before mentioned, eee divers Articles, in- 
quirable, preſentable, and puniſhable" in the Ad- 
miralty Court, many of which as did the others, 
do plainly ſhew that the Admiral hath Juriſdiction 
upon the Ports and Havens. Some of them here 
1 thall likewiſe ſet down. 
It. ſoit enquis de tous petites, Fallon, N 
en ports, ou ſur la mer dedens nefs ou batealx or an 
argent ou de bruſent coffres et emportant ce qu, | 
dedens icelles ou embleſt amrous ancres ou autres ap- 
perils de nefs ou bateaulx ou emblet- ou b en 9 is 
mer Kees ou cpm of aws, 


6 op cap. prox. prod. 0 Ord. 76. pag. 6. 2255 
ut. p. 64. 1 8. 


Other 
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Other Articles I find here as in the former, to 
Os; "oy of ſuch as found either Waifs, Flotſon, 

etſon, or Lagon, viz. either Ships, Veſſels or 

ts of any fort whatſoever upon the Seas or Sea- 
Ports, forſaken and loſt by the owners, goods loſt 
by Shipwreck, and found floating or ſwimming. 
upon e top 'of the waters; goods caſt out of a 
Ship being in danger of wreck, and beaten to the 
Shore by the waters, or caſt on the Shore by the 
Mariners; or goods lying in the bottom of the 
Sea, or Port, there likewiſe left and loſt by the 
owners, as f Iron, Gold, Silver, Anchors, & c. 
whereof the Admiral hath not had his ſhare. 
Here likewiſe (as of all the former) is contained 
that Article againſt Weres, Kidles, Blind-ſtake, 
Water-mills; &c. which do annoy the great Streams, 
and Channels of Havens or Ports, which followeth 
in theſe words: 
Item s, ſoit enquis de tous ceulr gui aer hr 
tes gros freams et channels des Havens ou Ports, 
Weres, Kedylles, Blind-ſtakes, Water-milles ou au- 
tres inſtruments en aneantance des Ports per tue 
bh on bateau ont eſte periz ou homme mort. 
' Amongſt theſe Articles alſo, one enquireth of 
fuch as have found any one dead upon the Sea, or: . 
in any Ports within the Juriſdiction of the Admi- 
y Nb and hath found upon him any Gold, Silver, 
Jewel, or any other Commodity of value, and 
hath not rendred it to the Admiral, or his Lieute- 
nant, . a Deodand. 

Item h, ſoit enquis de ceulx qui ont trouve ſur a au- 
eun bomme mort trouve ſur la mer, ou en Ports de- 
dens le Juri ſdiction de Admiralte or, argent, ou autre 
Fovel, ou Ker de value, et Ie nau bl rendu a P Admiral 


* 5, 6, 7. P. « Gy. 8 Art. 44 p. 6. „ At. 27. 
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ou ſon Lieutenant comme dedant, car ce ne 42 
P Admiral pour lame de homme mort. 


By theſe | Articles are likewiſe to be enquire af 
the death of a man in any Ship, Veſſel, or Boat, 


Sc. And of the maim, ſhedding of blood, within 


the Juriſdiction of the Adm dann, and divers other 
ſuch like matters, Sc. 1 811 0 
And fo for * Ships, Barges: and Rallangero.ds 
reſted for the Voyages of the King or Admiral; 
and breach oſ the Arreſts, and 1 like- for Ma- 
riners. 85 
By theſe Articles likewiſe are to be onion of 
all fuch as do drag for Oyſters, Muſcles, Ec. in 
unſcaſonable times, and ſuch as do deſtroy the 
Fry ! of Fiſh, and of ſuch Mariners as do violence 
to the Owner of the Shi 7 , contrary to the Laws of 
the Sea, and Statutes of Oleron; ſuch Mariners as 
diſobey the lawful commands of their Maſter; ſuch 
Maſters as keep not their Mariners in order and 
peace according to the Laws of Oleron, and like- 
wiſe of ® Loads-men and Loads- manage. 
And here particularly is to be enquired of ſuch 
as do claim propriety in any Port or Haven, 
which belongeth unto the King. without Charter, 
or Preſcription to the diſinheritance of the King. 
Item, ſoit enquis ſe aucun clame properte en port au 
commers qui attient a noſtre ſeigneur le Roy et ne la my 
Par chartre ou preſcription en diſberitance du Ray. 
And in this reſpect as well as others, is the Adnu- 
ral called, Cuſtos portant, et Cubes: maritimatum 
Par tium. Sc. 
Here again, as by he former ads. Pha ore- 
n and een as is before enaed. to 
1 Art. 29.et 30. p. 68. e 309336 45 3h: page 69. 


1 Art. 38, 39. pag. 79. © Art. 27, 28, 29. pag. 71, 72. 
n Art. 48. pag. 72. "P's FE 
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be enquired of ? ; and fo are Weights and Mea- 
fures, and the abuſes of water Officers 4. 
By another Article here are Fiſhermen to be en- 
ired of, which take Salmons out of ſeaſon in any 
Arm of the Sea, as Thames, Trent, Fc. ſpecify- 


ing ſome particular Arms of the Sea, and conclud- 


ing withal in general, ſo that by Arms of the Sea 
in theſe Laws expreſſed, Ports and | Havens muſt 

needs be meant; theiſame things which Sir Ed. 
Coke under the fame notion would have to be with- 


in the Bodies of Counties, and out of the Juriſdic- 


tion of the Admiralty ; which we fee plainly did 
thereunto belong in far more antient times, than 
any of his proofs and authorities are of to the con- 
trary; and theſe are the words of the Article. 
Item, ſoit enquis de poiſſonners que prennent ſaul- 
mons Bars de ſai ſon aux bras de mer, ceſtaſſavoir 
Thames, Trent, Deve, Derwent, Agre, Reme, 


Humbre, et autres rivieres ql cong's o deftroient 


fry de ſaulmont en aucun a de lau. 
For any one to remove an Anchor of any Ship 


or Veſſel without warning given to the Maſter or 


fome of his Company, by which means the Ship 
doth periſh or any man is flain, or cut the Buoy 
from the Buoy-rope, ſo that the Anchor is loſt, are 
offences againſt the Laws of Oleron, preſentable 
before the Admiral or his Lieutenant, and puniſh- 


able according to thoſe Laws. 
Here likewiſe is an Article agreeable with the 


former, amongft thoſe adjoined unto the old Sta- 


tutes concerning * Shipwrights wages. 
Divers other Articles there be which concern 


other matters belonging to the Juriſdiction of the 


. ſome of — 2 have been like- 


„ Art. 41, 42. pag. 71. 4 Art. 49. et 54. pag. 73. Art 
56. pag. 74. Art. 60. et 61. pag. 75. Art. 66. pag. 75. 
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wiſe deduced into proof for the An Juriſ- 
diction upon the Ports; but I conceive theſe will 
be ſufficient to convince any indifferent man that 
he had Jjuriſdiction there in Edward the Third's 
time, and by thoſe that are adjoined to the an- 
tient Statutes of the Admiralty, and Introduction 
of the Laws of Oleron, it will appear that he had 
: Juriſdicton there long before. . 

+ Unto theſe Articles are joined ſeveral Aon 
tions drawn unto ſeveral Articles, for the due ob- 
ſervance of theſe Articles, and putting them“ in 
Execution. 
And next unto them is ſet forth the e | 
proceeding according to the Maritime Laws: both 
in cauſes Civil and Criminal. 71 


* Pag 76. 


c Hf A : XIII. 


That by the antient Statutes of Bang trun- 
| ſlated out of French into Latin by Rowghton, 
. the Admirals Furiſdiction is upon the. Porte 
and Havens, as well as over r the gp. Seas. 


; E LW OODE in his Proeme to his Abridg- 
ment of the Sea Laws maketh mention of 
the Inquiſition taken by eighteen moſt famous per- 
ſons: for ſkill in ſeafaring matters aſſembled at Quin- 
borough, and the Articles there agreed on, out of 
which I have cited ſome in the foregoing chapter; 
and he faith, that Thomas Roughton afterwards 
turned them into Latin, and entitled them Articles 
De e eie Admiralitatis Arglie. But I do not find 
that 
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that the Articles which Rouzghton tranſlated out of 
French into Latin were the Articles agreed on at 
Drinborough ; for the Articles of Q1inborough ſet 


not down the penalties upon the breach of every 
cular Article (but refer the puniſhment to the 


former antient Statutes and Articles of the Admi- 
ralty, and the Laws of Oleron) whereas thoſe 
_ tranſlated by Roughton do; beſides at the Inqui- 
fion of 2ninborough, there were by thoſe exquiſite 
ſkilful men in Maritime buſineſſes both at home 

and abfoad, ſevera} Sea Laws or Statutes agreed 

on, and by the King confirmed, which I find not 

tranſlated by Roughton, where he averreth ſuch 

his tranſlation of Articles out of the French tongue 

into the Latin, and calleth them Statutes; in re- 
gard the penalty of all or moſt of them are therein 
determined and appointed, which his averment is 
in theſe words at the end thereof; Hæc ftatuta Fu- 
erunt tranflata per me * Thomam Roughton à lin- 

gud Gallicand in Latinam, ſignum meum manuale in 
teſtimonium ejuſdem hic apponende.. Now in this 
averment there is no mention of the Articles of 
Quinborough, beſides thoſe z and theſe agree not 
in method nor in number. 

Nor are theſe the Tranſlation of thoſe antient 
Articles adjoined unto the antient Statutes of the 
Admiralty (which have the penalty upon the breach 
of every of them ſer down in them, as theſe have) 
for they have neither the fame method nor the 
fame diviiion, theſe being divided into 50 Arti- 
cles, thoſe but into 38. Yer are not theſe Arti- 
cles in any one particular contrariant or repugnant 
one unto another ; but ſo agreeable in matter of 
ſußſtance, that char agreement amongſt them may 


2 J here contradi not IVelword. for Rongbton might alſo tran- 
lite the Statutes and * of Leide * at ſome other 


| time as well as * 
ſland 
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agreement, and lo pal to 4 yet fer 5 of. 
this particular, 

But I ſhall firſt obſerve. that as heretofore 1 
have ſhewed that the Admirals antiently have had, 
joined unto their Patents for that place whereot 
they were Admirals, a ſpecial Precept to all She - 
riffs, Mayors, Bayliffs, Conſtables, Headboroughs, 
Sc. commanding them to be obedient unto the 
Admiral and his Lieutenants, and to be aiding 
and aſſiſting unto them when they ſhould be there- 
unto required; ſo, by the front of theſe Articles 
or Statutes, the Admiral is directed to grant his 
Warrant to the Bayliffs of the Port (if it be a li- 
berty) as well as to his Marſhal for the ſummon» 
ing of a Jury to make enquiry,(according to theſe 
Articles) of all ſuch offences as are committed 
contrary thereunto; which Articles are there {aid 
to concern the Maritime Law.; and cheſe are "ny 

| words of that direction. 

Imprimis © cum veneris ad. portum ter cofteras. 
maris, ſi fit in villa gue habet libertatem, fiat Mar: 
rantum Mariſcallo Curie ac Ballivis libertatis quod 
venire faciant xxiv, probos et legales de 1 N 
illo, viz. Mercatores et Marinarias, et alig. 
eu! ret veritas nelius ſeiri N et inquiri, 


H 
* 
* 


d > Sop. tb. 51 ban Articaloram bor wat 
e gien, 
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quirendum in Curid Admiralli certis tida d et loco te- 
nenda per eorum ſacramentum fideliter præſtandum, 
quicquid eis conſtare poterit ſuper certis articulis 
legem maritimam tangentibus, ſuper quibus erant ad 
'tunc onerati pariter et jurati. F 

And the penalties of the breach of Articles firſt 
mentioned are as theſe are, in caſe the party be 
convict, and that by expreſs words il eft de ce con- 
vitte, &c. as will appear by ſome of thoſe J have 
before cited, and as will here appear by ſome of 
thoſe I am about to cite, / indictatus et con- 
_ oifFus. © 1 | ) 

- Whence I gather that which will clearly o ver- 
throw the very foundation whereon many of Sir 
Edward Cotes arguments are grounded, vi. that 
- Where an inquiry may be made by Jury, there the 

Admiral hath no Jurifdiction, which we plainly 
ſee is not ſo. e 
The firſt of theſe Articles with a nota, is the 
ſame with that which precedeth the firſt mentioned 

Articles, which is againſt ſuch as ſhall diſcover 
the King's Counſel, or his Fellow- Jurats ; and the 
penalty 1s the ſame here with that there, which 1s 
a very terrible puniſhment (but I am not about to 

ſet forth what the penalty or puniſhment of the 
breach of every Article is.) It is enough for my 
purpoſe, that the Articles do ſome of them plainly 

ſhew that the Admiralty Juriſdiction is not limited 

to the high Seas, as Sir Edward Coke would have 

it, and that by this firſt Article as well as by many 

more: For certainly whether a Jurate doth diſ- 

cloſe the King's counſel, or his Fellows either at 

Sea or Land, or upon Port or Haven in theſe Ma- 
þ $4 I 3.395 en | | | 


. © Certis tida et loco ; nota, that the tide is obſerved by ebb- 
ing and flowing upon the Ports and Havens, and not upon the 


high ſea. 
ritime 
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ritime matters, it is inquirable in the Admiralty 
Court, and there puniſhable; for it is a ridiculous 
thing to ſet a penalty or puniſhment different from 
all puniſnments of the Common Law (as this is) 
upon any offence, and not to have power to inflict 
it upon the party ſo offending, unleſs he go to 
che fea to diſcloſe and diſcover that which he hath 
already done, or might have done at land. And 
this likewiſe will check the opinion of thoſe that 
hold that whatſoever is done at land, howſoever it 
concern Maritime affairs, is cognoſcible at the 
Common Law, and not in the Admiralty : but of 
that in its due place. I ſhall here only ſer down (as 
I faid before) ſome few: of thoſe Articles, which 
ſhew the Admiralty Juriſdiction to be upon the 
Ports, and are agreeable . ou former which I 
have before mentioned. 

The ſixth Article doth enquire of ſuch as have 
taken up any Weife, Jetſon, Flotſon, or Lagon 
out of the Sea, or any great River, and have not 
ſatisfied the Admiral for his ſhare. This is puniſn- 
able though it were Weife, Jetſon, F jorſon, or 
Lagon in any great River or Port. The words of 
the Article are theſe: - 

Inquiratur fi quis reperit ſuper mare + fve in prof 
ſis rivis, naves, Ferrum, plumbum, ſeu aligua alia 
bona fluctuantia, vel in profundo jacentia, quorum 
nemo eſt poſſeſſor, que vulgariter appellantur Flotte- 
ſon, Jerreſon, Lagon, et Domino Admirallo non 

ſatisfecit pro parte, Dominum Admirallum contin- 
gente, viz. de medietate; qui ſecus fecerit, fi ſuper 
Hoc indictatus et conviftus fuerit, Wc. partem ſuam 
amittit nichilominus cum Admirallo ſetundum diſcrs- 
tionem ſuam finem in bac 222 rie  faciendo 4 valen- 
iam — f inventorum. en e | 


£ Rooghion: Art. 6 et 28. 1 
0 2 The 
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The ſeventh Article inquireth of Mills, Kiddles, 


or other things in the Sea or great Rivers, hurt- 


full to Ships or Navigation, and how the cauſers 
of them are to be mo The Article runneth 
thus: 
Inguiratur s / f quis in gelt v rivis levavit lee 


dina, Kydel, ſeu aliqua alia inſtrumenta que naui- 


gantibus ſeu navibus Communiter ſunt nociva. Quod 
ft de bijuſmodi molendinis, dellis, aus inſtrumen- 
tis, in nocumentum ut prefertur ſcituatis, domino 
Aamirallo per inquiſitionem conſtiterit, extrabi debeant | 
penitus, et deſtrui tranſareſſores, qui in hoc caſu ſu- 
per hoc finem cum domino Admirallo facturi ſunt. 
The tenth Article is againſt ſuch as being ar- 
reſted to ſerve the King, break the Arreſt, who- 
ſurely. are both arreſted, hd. do break tne Arreſt 
either at land or upon the Port, and not upon the 
high Seas, and how ſuch are to be — 
Which the Article ſheweth thus 
Inquiratur h f arreſtatus ad fervieud. Regi fregit 
areſtum, hujuſmodi tranſgreſſor ſtat in gratid regia 
five Admirall: ſui utrum voluerint committere Carce- 
ribus mancipandum vel finem facere, in hac parte, 
fe arreſtum huju Modi Falun manifeſtum fueris cg 
nilum. 
The twelfth Article is againſt ſuch as do rake 
Oyſters and Muſcles in prohibited times of the 
year, and ſuch as do at any time of the year fiſh 
with Nets of too narrow a maſh in great Rivers, 
and deſtroy ſmall Salmons, and other fry: of Fiſh, 
who are to be: puniſhed-as this Article ſheweth : 
Huquiratyr de his qui capiunt oftria ſeu muſeules | 
iner primipm diem Maii, ef Feſtum exaltationis 
Sante 72 es etiam de his qui quocunque tempore 


anni per retia nimis ſtrifta in groſſis rivis deftruunt 


4 Roughton, an 2 1 Roughton, Art. 10. i Roughton. 
Art, 12. wee 
| ſalmun- 
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alnunculos, ſeu alios piſces nimis juvenes; omnes 
iii in bac parte indittati five officio Aumiralli de- 

tefti, froe- aliqualiter accuſati, finem facient ſecun- 
dum diſcretionem Admiralli, etc. „ 
The fourteenth Article doth moſt manifeſtly 
ſhew the Admirals Juriſdiction upon the Ports 
and Havens ; for it ſetteth forth the puniſhment 
of ſuch as do hinder or reſiſt the Admiral or his 
Lieutenant, freely to determine, decide, correct, 
and put in execution all tranſgreſſions, batteries, 
felonies, and other cauſes whatſoever happening 
upon the Sea, or upon whatſoever Rivers, Waters, 
or Rivulets of the Sea unto the firſt Bridge, ac- 
cording to the Cuſtom and Law Maritime, 'in 
theſe words : e 5 
Inguiratur * de his qui impediunt, vel reſiſtunt do- 
mino Admirallo, ſeu ejus locum tenenti, batterias, 
Felonias, et alias cauſas quaſcunque ſuper mare et in- 
fra quoſcunque rivos, aguas, ſive riuiculos maris u/- 
que ad primum pontem emergentes, terminare, deci- 
dere, corrigere et executioni demandare libere poj- 
ſunt, quia omnes iſti ſunt rebelles, et tanquam re- 
S005 ur Penielnh. fo TER 
The ſixteenth Article is againſt foreſtallers in 
Ports and Havens, and ſetteth the penalty and 
puniſhment of ſuch offenders, and in what caſe 
Tock ſhall'be freed: Thus ß; Eh. 
Inquiratur de his, qui ingreſſu portus, vel infra 
portum forinſtallant et emunt victualia in groſſo, ad 
damnum comitatus vicinum, indictatus ſuper hoc et 
convictus, etc. impriſonamentum, dimidii anni habe- 
bit, præterea finem faciet domino Admirallo ad va- 
lentiam bonorum hujuſmodi. Si tamen naves cum 
hujuſmodi merchandizis five victualibus vento con- 
trario reluctante impeditæ, ventum expectent faven- 


E Roughton, Art. 14. 1 
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tem, emptores buju modi rerum ſive victualium ab 
omni impeditione in bac parte erunt immunes, et ni- 
chil domino Regi, aut Admirallo n nec amit- 


tent. 
Many Articles more there are which do enquire | 


of offences committed, and puniſhments proper 
for them, which are ſuch penalties and puniſh- 


ments as are not uſed at the Common Law ; I ſhall 
but only name the chiefeſt of them. | 
There be Articles againſt. 
Stealing m, cutting off, or carrying away the 
buoys fixed to an Anchor, whereby the Ship doth 


periſh, or is made worſe, which is puniſhed by 


the Law of the Sea with a puniſhment different 
from that of the Common Law. 5 

Againſt ea Carpenters and other Artificers em- 
ployed about making or repairing of N for 
taking exceſſive wages. 

Againſt ſuch as caſt Sand, Ballaſt, or any 
other thing into the Channel of a Port or Haven. 
Againſt a ? Loadſman that undertaketh to 


bring a Ship ſafe through the Haven to the Key 


or place of diſcharge, and through his ignorance, 


idleneſs, negligence, or other fault ſuffereth the 
Ship or Merchandiſes to periſh, the puniſhment is 
ſuch as 1s not uſed at the Common Law. 


Againſt ſuch as that 1 ſtrike, wound, draw 


blood, make any fray, or kill any man within the 


Juriſdiction of the Admiralty, they are to be pu- 
niſhed according to the quantity and quality of the 
offence. 

Againſt : Regraters, ſuch as uſe falſe weights, 
and falſe meaſures in their Ships. for buying and 
ſelling by in the Ports and Havens. 


— Roughton, Art. 10. Roughton, Art. 22. Roughton, 
Art. 24. p Roughton, Art. 26. Rovghton, Art. 27. 


Againſt 


et 28. Roughton, Art. 29, 30, et 31. 
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Againſt ſuch as take * extraordinary Portage in 
any Haven, and the Article ſetteth down what 
Fan to be paid by Ships of ſuch a burden, 
_ Againſt * Port keepers and Water-bailiffs that 
raiſe new Cuſtoms and exceſſive Fees within the 
Port or Haven, Sc. „ 1 
Againſt ® Ships and Men appointed to ſerve the 
King, and avoid the ſervice. _ 5 be 
Againſt ſuch as ſhall cut any * Cables, Sc. 
Againſt  Felonies done in Foreigners Ships, and 
. other Ships upon the Sea-ports and Havens, and 
againſt ſuch as ſhall remove any Anchor. 
_ Againſt * notorious Malefactors, either upon the 
Sea or Port. . | 
| Againſt ® ſuch as have taken and concealed any 
Deodand upon the Sea, Port, or Haven. 
To conclude, the Admiralty is ſo far from be- 
ing limited to the cognizance of things done upon 
the high Seas, that it is not ſo much as limited to 
things done upon Sea and Sea- Ports, but the 
power and authority thereof is, and of ancient 
times hath been extended to all ſuch things as do 
belong unto the Seas, Ports, Havens, and Salt- 
waters, as will appear by the 34th Article, which 
15 this. 1 Ts 
Item b inquiratur de his qui colligunt in foſſat. 
aquam ſalſam, et faciunt fibi piſcarias, ſcituantes et 
- de novo facientes et incipientes gurgites, aut alia 
ibi neceſſaria immobilia, percipientes exitus et proficua 
eorundem ad eorum opus proprium et que in aqua 
ſalſa omnibus debent eſſe communia, pena ft indittati 


| C Roughton, Art. 35. * Roughton, Art. 36. u Roughton, 
Art. 37. 30. * Roughton, Art. 40. YRoughton, Art. 42, 
43. 44. Roughton, Art. 45. ' Roughton, Art. 49. 


> Roughton, Art. 34. 1 : | 
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my vel impetiti, pænam ordinationis Regis Jo- 
2 Haſtings ſubituri ſunt, Sc. 
this Article further ſheweth, that ſuch = 
thi — theſe which concern or belong to Ports 
lavens, did in King Jobn's time belong to the 
Cog nizance of the Admiralty. 


And now I ſhall proceed unto ſuch peck WF -- 


have gathered from the Civil Law, in confirma- 
tion of what I have gathered from other Anti- 
quity : But I muſt firſt ſhew that that Law is uſed 
nd practiſed in other Nations, being a thing by 
bo me  frongly denied. 


CHAP. XIV. 
That the Civil Law is uſed and practiſedi in all or 
moſt Matias * e 3 


that ſome have ſtrangely dreamt, and as ſtrange- 
fancied that dream to be true, that the Civil 
1 is not received, nor of any uſe at all in fo- 
 xeign Nations, but the ſame hath been 1200 years 
ſince aboliſhed : but I doubt not but that when 
their judgments are awaked, and better informed, 
they will find the ſame to be but a dream, and 
will eaſily be perſuaded not to perſiſt in ſuch an 
error unreformed, which I will more willingly term 
to be but a miſtake, for that the ſame may in part 
be underſtood to be true, and the other part from 
thence miſcollected; for the City of Rome was no 
ſooner. built than it had Civil Laws, and Sanctiones 
ordained, conſtituted, and appointed for the go- 
vernment thereof, which in many hundred years 
were, and in many more ſeveral Emperor” O Reigns, 


$1996) by 


Ei heard Th am unwilling to believe it) 
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by them altered, augmented, and increaſed, which 
were by wars and turmoils about the time before 
mentioned (and long before Juſtinian's reduction 
of them into method and order, and compiling 
them into a body) much diſtracted and perplexed, 
or rather laid aſide, and as it were, deſtroyed and 
loſt, which makes Juſtinian himſelf, in his Edict 
of confirmation of his digeſts, ſay, Paſt Bella Par- 
thica æterna pace ſopita, poſique Vandalicam gentem 
ereptam et Carthaginem, imo magis omnem Libyam 
Romano Imperio iterum ſociatam, et leges antiquas 
jam ſenio pregravatas per noſtram vigilantiam pre- 
buit in novam pulchritudinem et moderatum pervenire 
compendium : So that it ſeemeth theſe old Civil 
Laws with their age and perplexities of wars, which 
do ſilence Laws, were prægravatæ, even ſuppreſ- 
ſed, or cruſhed down, which ſome perhaps may 
term an utter abolition, and not without cauſe, 
when as Juſtinian himſelf in the ſame place, ſpeak- 
ing of this reduction of them, Quod nemo antes 
hoc ſuperavit b neque humano ingenio polſibile eſſe pe- 
nitus exiſtimavit; that no man (before he ſaw it 
done) did ever hope for, or human reaſon ſeriouſly 
think it poſſible: For that it was marvellous that 
the Roman Law, which began with the City it 
ſelf, which had by the inteſtine wars there for al- 
moſt fourteen hundred years been ſtaggered, and 
ſhaken, and that extending unto the Imperial 
conſtitution, they could be reduced unto one con- 
ſonancy or agreement. Erat enim mirabile Roma- 
nam ſancionem ab urbe conditd uſque ad noſtri im- 
perii tempora, que pene in mille et quadringentos an- 
nos concurrunt inteſtinis prelits vacillantem, hocque, 
et in imperiales conſtitutiones extendentem, in unam 
rpducere conſonantiam. n wy” 


pi Juſin, in confrm. P. in prin. » Idgm, ibid. dem. 
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And from this ſuppreſſion, or laying aſide of 
theſe ancient Roman Laws, ſome, it ſeemeth, have 
miſcolle&ed, and unduly concluded, that the ſame 
. hath never linge been received or made uſe of, in 
any foreign Nation at all. » 
But this new moulding, reducing, and _ ſo 
much pains, labour, and care, digeſting of thoſe 
ancient Laws into method, form, and order, and. 
_ compiling them into a body, plainly ſheweth the, 
contrary, unleſs we will believe all this was done 
to no purpoſe. ._ 

And if it ſhall be aid that theſe Laws thus di- 
geſted, and, brought into form and method, have 
ſince ſuch their reduction (which was after the time 
of the twelve hundred years before mentioned for 
their being aboliſhed) been again ſupp: reſſed, born 
down, or aboliſhed, and not received in any fo- 
reign Nation to this day: What ſhall we ſay of the 
printing and fo often- reprinting of this large body 
of the Law, ſince printing was firſt invented, 
which was but 190 odd years agone? Next what 
all we ſay of the ſo late reprinting this large 
body with the gloſs and caſe, and other notes upon 
the fame, with the large Index thereunto, in all 
donſiſting of ſix large Volumes in folio, ſome 
Printed in one Country, and fome in another; 
me printed within theſe thirty years, ſome with- 
in a ſhorter tine? 

Or What ſhall we ſay of. the ſeveral Authors of 
moſt, if not of all the ſeveral Nations of Chriſten- 
dom, which have in all the ſeveral Centuries of 
years ſince the compiling of this body, even unto 
this time, wrote and commented upon the ſame, 
ſome on one part, ſome on another; and of all 
thoſe other Authors of all or moſt ſeveral Nations, 
which have wrote ſeveral, Tractates of Deciſions 
and other Law- books, which do ground and raiſe 
| their 
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their . from this body of the Law, and 


quote the ſame for proof of ee ie 05 


termine? | 
Shall we ſay chat all this from time to time eons | 


tinued ſtudy, induſtry, labour and pains hath been 
taken, and all this coſt, charge, and vaſt expence 
laid out to no end, for no uſe or purpoſe ? or ſhall 
we fay all this is done only to mock the world 

Certainly he that ſhall fay either, will but mock 
| himſelf, and ſuch as will believe him; but he can 


never deceive any one that hath but once ſeen the 


inſide of a Civilian's ſtudy, either at home or 
abroad; for both are the ſame, and furniſhed with 
books of the ſame nature and kind; 3 and all Law- 
yers or, practiſers in the Laws, in all parts of 

Chriſtendom are Civilians, and do ſtudy and take 
their degrees in the Civil Law, as the Civilians do 
here, and do proceed in all cauſes for the moſt part 
according to the courſe and directions ſet down in 
the Civil Law, and are regulated and guided in all 
their determinations and judgments by that. Law 
ſaving that in ſeveral Nations they have ſeveral 
municipal Laws, Acts, or Edicts publiſhed, and 
declared amongſt themſelves for the regulating 
their own particular Government, which are bind- 


ing unto no others, nor obſervable in any other Na- 
tion than that wherein they were conſtituted and 
ordained, and that in land buſineſſes, and not in 


maritime and ſea affairs, wherein ſeveral Nations 
by reaſon of their Trade and Traffick each with 
other, are concerned, and muſt have their diffe- 
rences which happen between them determined by 
one and the ſame Law, which is principally the 
Civil Law, though ſome other Maritime Ws, 
which receive their ground and foundation from 


on ſame, are _ therewith. PR by which all 
dilfes 
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diffetetices likewiſe happening and ariſing between 
Nation and Nation, are to be regulated and deter- 
mined, it being now generally received as the Lax 
of Nations, although at the time of its being com- 
piled into a body, Juſtinian himſelf diſtinguiſhed | 
it both from that Law of Nations, and from the 
Law of Nature. And for other municipal Laws, 
one Nation will not ſubje& itſelf @nto a municipal 
Law framed and conſtituted by another, they be- 
ing in ſone fort different each from other, though 
both'derived from one and the fame principal Law, 
and are neither ſo many as the Statute Laws of 
this Land, nor fo much different from the Civil 
Law itfelf as our Statute Laws are from our ancient 
fundamenta] Common Laws : For indeed the body 
of 'the Civil Law being ſo ample, large, perfect, 
and compleat in itſelf, for deciſion of all contro- 
verſies of what nature ſoever, ariſing between per- 
ſons of what quality or condition ſoever; the ſeve- 
ral municipal Laws of thoſe ſeveral Countries, are 
only ſome ways confirmatory or explanatory there- 
of ; or. ſometimes extending, or ſometimes limit- 
ing the ſame; but ſeldom or never contrariant 
or tepugnant thereto, or much differing there- 
from, unleſs it be in the manner of puniſhmenr, 
Or the like; and ſometimes, and in ſome places 
they are no other than the very ſame abbreviated or 
fhortned, and made in affirmance of them, and 
have their ground from them, as ſome of our 
Statutes here have from the Common Law. Nay, 
thoſe very proceedings, and determinations of 
Controverſies in the Parliament of France (which 
many have thought moſt to differ from the pro- 
ceedings and determinations of tlie Civil Law) are 
notwithſtanding plainly agreeable thereunto, and 
grounded thereon ; nay, the very Name, Conftt- 
tution, 
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tution, and Authority thereof, are all e 
the Civil Law, as doth plainly appear by that 
which Fohannes Montanus concerning the Autho- 
rity of that great Council, hath wrote, as likewiſe 
by the additions made thereunto by Boerius that 
Countryman, not much above a hundred years ſince, 
where 1t appeareth that the very name Parliament, 
whereby this great Council is called, is derived 
from the Civil Law; Bartol * an ancient Com- 


mentator upon that Law being there cited, upon 


three ſeveral places thereof, for having or uſing 


the word Parliamentum in the ſame ſenſe the ſame 


is uſed in France, and where likewiſe diverſe other 
Civil Law Authors are cited to 05 n ha 
pole ©, thin ro ate 

. And Bartol i is rie cell for that: heallowerk 
no Prince to- hold a Parliament, thatacknowledg- 
eth a Superior, Princeps non poteſt habere Par. 
 liamentum, fi ſuperiorem racognoſcat. And. like- 
wiſe Boerius proceedeth to the ſetting forth the uſe 
of this rigs wank namely for the profit of the 
people, ubi ® ſuper aliqus oportet provideri pro uti- 


litate totius provinciæ, praæſes debet facere. cangre- 


gare generale concilium ſeu Parliamentum, ut ſuper 
dubio propoſito, ſanum et utzle concilium exhybeatur. 
And it is there compared to the Roman aſſembly, 
much mentioned in the Civil Laws h. Et Parlia 
mentum poteſt dici cætus, cujus nomen traftatum eft 
ex more Romano, taking riſe and example from 
that glorious Aſſembly of the Palace of _ Rome, 
mentioned in the Code of the Civil Law. i Id ab 
omnibus antea proceribus e en e 
Alſimo cælu neftro, G c. SA 


4 Boer, de Authoritate Parl, Gal. jv 2 2 1 14. , loco 


Bart. I. 2. 6. dedec. I. 10. . 6 Boer, cod, | .Þ Ma, ibid 3 


humanis Cod. de lege. 


It 
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+>) is likewiſe” called the Parliament of Paris, ; 
and it is there ſaid to be called * Parliamentum 
— pl quaſi Parium lamentum, quia Pares 

Franciz,' qui ſunt de numero ipfius, querelas et 
r audiunt, de quo mentionem facit Paul. de 
rin Confil. 3 34. vol. antig. 

And it is there likewiſe ſaid to be called Curia 

ſuprema; m or curia judicum maximorum juxta 
Authen. de Conſulibus Sect. fi autem meatocre, et 
tune dicitur curia, ſecundum eum, id eft cura vel 
cultura juris; ſo that it is ſaid to be the very ſolli- 
citude, care, or ſtudy of the Civil Law; or the 
— tilling, dreſſing, or trimming thereof. . 
And this great Court, at firſt conſtituted by King 
Pipin, conſiſted ex quatuor n viginti conſiliariis 
computatis preſidentibus eiſd. et per conclavia, (que 
Cameras appellant ) diſtributis. And after other ad- 
ditions made thereunto by Charles the Great, Son 
of the faid King Pipin; Aajuncti præterea fuerunt 
praædicto corpori octo magiſtri requeſtarum, domus 
regiæ, ut ſic centenarum judicum numerum tenens, 
illius ſenatus effigiem haberet quem Romulus Roma- 
norum regum primarius, ut reipubi ice conſuleret, 
cage 

There were furthermore adjoined unto this body 
eight Maſters of Requeſts of the King's Houſe, 
that, keeping the number of an hundred Judges, 
1t might have the Effigies or Form of that Senate 
Romulus the firſt King of the Romans conſtituted 
to counſel the Commonwealth, 

Nay, the dignity, the precedency, and placing 
of the Counſellors of this great Council, is derived 
from che authority of the Civil en as is plainly 


Boer eo: lo. n. 165, Paul. de Caftr. Conſil. 334 vol. 
antiq, Id Boer. n. od. Id Ibid. num. 171. 
| | ſet 
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ſet forth in the ſaid Montanus' upon the Authority 
df the Parliament of France, and Boerius his addi- 
tions thereon, who both quote the Civil Law for 
the ſame; and ſo is likewiſe the very authority of 
the Counſel from thence derived. as by the ſaid 
Authors doth likewiſe appear And ſhall we now 
ſay that this great Court or Council, -and the very 


order and authority thereof was thus: framed and 
conſtituted by the rules and directions of the Civil 


Law, and ſay, conceive, or think, that their judg - 
ments and determinations of eee . c. 
there given and made, are not n 
able to the ſame Law? 9%” 

If I ſhould here endeavour toi ſet forth thiol ſe- 
veral Authors and Writers upon the Civil Law, 

which have, as I ſaid before, in the ſeveral Nations 
of Chriſtendom, in all rhe ſeveral Ages and Cen- 
turies of years which have been ever ſince the Com- 
piling that Body, even unto this time, written and 
commented thereon, and thoſe which have wrote 

the Deciſions, Determinations, Judgments, Ob- 
jections, and other Law · books grounded upon the 
ſame, and which cite them for their authority and 
proof of what they conclude, I ſhould extend this 
Chapter to a whole Book or Volume, and but ſew 
the Civilian, and ſuch as have been vers'din Dau- 
Libraries, what they have ſeen already; and but 
tell others of thoſe things which they will neither 
ſearch for, nor endeavour to ſee: And I am afraid 


I have too far already deviated from my intended 


port of diſcharge of the diſcourſe I in b 


entred upon; which was to prove the Ports and 


Havens of the Sea to be within the Juriſdiction of 
the Admiralty ; but before I can return to ſteer a 
right courſe eee it will be neceſſary, firſt to 

Kg that the: Great: Law 18 Daene — 


1 
| 
| 
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practiſed, uſed and exerciſed in all Admiralty 
Courts, and there binding, and of authority to di- 
rect the Determinations, Sentences, and Judgments 
deciſory in Maritime and Sea-affairs, between party 
and party, be they foreigners or others; and then 
do ſhew that by thoſe Laws ſo exerciſed and prac- 
| tiſed in thoſe Courts, as well as by the other Laws | 
already ſet forth, it doth appear that the Ports and 
Havens, and all things done thereon are within the 
| 0 IA of the — 8 


| Zeb nab -& Bc. HV, 

| That the e Trafich and Sea-trading is different 
| . from the bargaining and trading at land; and 
| " that therefore in all foreign Nations they have + 
| their diftintt Fudicatories guided by diftinft 
* | Laws, and that though the Fudicatories for 
| land affairs. have in divers Nations divers 

| | Municipal Laus mixed with the Civil Law, 
| yet the Civil Law is firily uſed and practiſed ä 
| in all Admiralty Courts, and is abſolutely ne- 

ceeſſary in the n wy all Maritime and Sea 
F "IIs: FEE | | 


3 


| Wh as Here apt to believe: that "Y Civil der 
| Was, and is iſhed 1 in all foreign Parts, and 
no- 2 made thereof, in the rule and 
| of land affairs, would very hardly (without the 
| removal of that mipprekeation} have been per- 
| ſwaded that the ſame was of any uſe in their Ad- 
| nave Courts in ſea buſineſſees. 
| I muſt therefore in the next place hew that he 


which * _ the Rbodian Laws, the 
L EY Laws 


3 a 


. and Pe Joquiliions e 
1 On on eee, miuſt needs 
do, a great 
— 1 arc in e wer ha Zu 7” 
and the other from thence derived) cannot without 
much reading and knowledge in other parts of 
that Law, be fufficiently able to manage the plend- 

ings and arguing of all Maritime Cauſes arifing in 
Admiralty Courts between party and party, an 
between the ſupreme Authority, and thoſe ch 
are employed by that authority, and fueh as are in 
ſiudjection to the ſame, much leſs to judge and de- 

termine ſuch cauſes hr a——— to law and 

juſtice. * 2 3 1918 75 a, 
; Fer zaſtice hi 5 h ſwayethahe ſecular ; 
Regimen or Government of all. or moſt 
and Commonwealths of Chtiſtendom, obey 
men are made happy in poſſeſſing ancbenjoying 
their on, and defending themfelvesagainſtiwrongs 
and injuries offered by. others, hath :owe wings, 

duaswelatiles babe blurs Be hath Cp 
with ſhe ſoars aloft, and, ſtretahęt 5 Z 
and ſpreat K herſelf over e 

hath two JuffHdictions, che obe frted wü Laws 

maſt apt and proper for diftriburing of right in all 

land bufineſſes; the other furniſhed with Laus 
moſt i meet and comenient for the diſpenſing of 
equity in all mzritime and ſea affairs 3 und yet 
how different and diſtindt ſoever tlieſe c.πo Juriſ. 
dictions are each from other (as have ſet fer 
more art large in the: firſt o of this ſecom 

Book) reign Nevins e theſe wings of juſtice in all d- 

ring and proceed from one and 


bene babe 5 25 1 5 Oo NING dif- 


"73. Dt 


* 
P wt 3.4 9 8 8 - — — - # 
[ ” V 
'k " dict 
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b the Civil Law, ard are from 
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_ tint, Laws, whereby they keep up, a d 
a it between them both; be 1 15 
of 
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Jeth her directions unto the buſi wels 


land, and by the other reacheth forth her proceed 


Which two wings, if taken © 
needs fall flat to the ground, and can 


and, effects unto the affairs of Fe f . bit 


Lan 


ms 


means ſo expand herſelf, as to extend YE her 
directions unto the one, or. reach forth ſuch; her 


effects unto the other ; "Scorundis alitibus orocadere 
neguit, ſhe cannot go on prof perouſly or happ 
to execute or perform her own Proper office, ei 


* the one or upon the other. 


of thoſe - feathers nature at firſ gave it, th 


pi 


. 11 158 | 
ne if either of theſe two wings ſhoul Id be 
Sen ff or but jointed, implumed med, or here 


C 


the 


other ſhould be preſerved, and kept never ſo com- 


plete and perfect, yet could Juſtice by the perfec- 
tion of that. one wing, but. hover and be 


Felt; upwards. on one Ele, Whilſt the defect intl 


other would pull her dowtwards ; and the one;lide 


follow OW df | A line 
If. the Pawer. and, * of of theſe 

Juriſdi ons ſhould. be decayed or but impaired 

the Ps ather. 2 2 an 4 


nor: Rds Laws of the Sea an 
7 the Land than a 


And then cannot Juſtice be ſai 
hilt ſhe ſhall de right in ane thing 
n 2 or whillt; 


ED in one matter, when. it is required, 
ord 


no N at . in another when i it is A 


85 0 the ground, dhe other a 


rf on to rule ch 

orfe_ is iy for. a der 

Voyage, or a hip for a land 5 3 
d wror 


e ſhould, fia . php 


haſt 5 
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, hk Cicero, et habitus animt 0 TE: i- 
fats 


ſuum cui 1 tribuenms; 


ry, nan f ight, Gil preſerving" the nien 


I will t here fa boy Nawly Tultice bet oft 
tirjies | | Fih ht Nele andias it were but 
Ae ole, by one : Wings ſtriving: 0 0 e 
Bit hee T wilt ay; that he thar will maker ic 
MII his' es end, and ſetteth his beſt 
W zi that leg (Hall not ceaſe to eg 
other for Anakin no more Raſte, or ſhall bY that 
or ſuch other means lameè it, hecauſe itſelF ' would 
et both the credit and profit of the journey, that 
ks. nuſt neceſſarily bat hop 5 inſtead of ru fig, ör 
Aller Ukg, and 1 come {6 bon to jt's Journe) 
55 ever it come there. 1219 7 40111 2 
| And one 5 3 lamed; Fa the © itch” chat 
' ould ſupply ic, be applied unto the Pied 8 18 
Yo AGE, the body will walk no whit the better z 
Atid if on Wing be pluck' d, and thofe Feat 5 
100 into, or added unto the other,” the” 


13 1 5 no "ha the faſter. _ 7010 
If one of theſe two Juriſdictions (che tu Wir 
e Uce hath. to pee herſelf 3; Rar 
Fi P 75 P dk pork 

00 a 9555 


Id ea more cal * Bia 1284 1585 
1 Goo y 5 ſome or other. For, as I Rid = 


8) 


ken an 


ws, ol the Sea are 5 ifferent from 
WS {= 4 FRE 9 E not ee 


v er 44 \ 

=> Ahd' 
traffick bend in 7 BE 575 tran- 
ſportation at Sea, is in its own nature as different 
from the trade of bargaining. and chaffering in 
F 2 Land 


13 w- 
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103. 840 . 


Land buſineſits as is the fluid element of water 
from the ſolid element of eatth: For as che water 


doth: admit of ſame. mixture of the earth, and yet; | 
adany, 


ſtill remaineth water; and the earth doth 


of ſome mixture of water, and yet remaineth-earth,, 


not in their abſolute kun yet in ſuch. 
fort, '2s/ that the one may properly enough be. 


3 termed water, and the other earth. n See 


In like manner doth the trafficking and-com:-; 
merce in Merchandizing Affaits, admit in fome, 
ſort of the like covenanting and contracting as che 
land Trade and bargaining doth 3 but yet remain- 
eth a ſeafaring Traffick and Commerce, and. the 
Land-Trade-and bargaining doth likewiſe in ſome 
ſort admit of the like bartering and exchanging g 
goods and Commodities, as the Traffick and Com- 


merce in Merchandizing affairs deth, but yes * 


maineth a land bargain. 

In the ſame manner do che favs which roms. 
late the one; and the Laws which rule and: 0 
poſe the other, admit of ſome mixture each with 
other, both in reſpect of their manner of proceed: 
ings to judgment, and - ſometimes in regard of. 


5 
2 


their concurrency in the judgment it ſelf, Wh. re 


the nature of the cauſes differs not; and yet the 
one remaineth the Maritime Law] or Lay of tp 
Sea, and the other the Law of the Land. A 
Now if of theſe two different Elements of Water 
and Earth, (whereunto I have reſembled the dif- 
ference between the Traffick and Commerce 0 
Merchandizing Affairs by Sea, and the * 
thereunto belonging, and the Land- Trade at 
Laws which concern the fame) there ſnould he 


ſuch an equal mixture, that the ſame could neither 


be faid to be water nor earth, but a mix'd 
equally compoſed of both, then would the fame 


be fit for _— Man nor beaſt to walk or tread 
on, 


7 
55 


1 
' 
ö 
C 
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on, nor Ship or other Veſſel to flaat or fail on. 


for che deeiſion of Maritime Controverſies, and. 


the Paws: eſtabliſned for determination of 


differences ſhould be promiſcuouſly applied to the; 
detiſton, or uſed for the determination of both. 
and*by that means ſuch. a' mixture thereof made, 


that the ſame could neither be termed the Laws of 


the Sea nor the Laws of the. Land, then would 
the ſame neither ſerve for the Government of the 


one nor the other. For although the ſeafaring- 
Commerce and Land- Trade have ſome reſemblance. 
(as J have faid) in reſpect of the like contracting 


bartering; yet are the Goods and Wares. ſo 


hartered and contracted for, by way of Merchan- 


dizing of various ſorts, and the lading and towing 


of them in Ships done, or to be done, after many 
various manners and ways according to the nature 


of them, and many differences. there are in the 


manner of the Maſter of the Ship or Skipper's ac- 
ceptance of them, according to the condition and 
quality of the Goods ſo received and acknowledged 


by his Bills of lading, and ſeveral are the conſign- 
ments made of them, the ſame being ſometimes 
laden by Factors, and conſigned to their principals 


for their own proper uſe and accompt : Sometimes 


for the accompt of their correſpondents, Cc. 
And likewiſe much variety and. difference. is 


there in hiring and taking of Ships and Veſſels 'to 
freight” for - the tranſportation of ſuch Goods, 


Wares, and-Merchandiaes the Merchants having 
ſometimes Ships and Veſſels of, :therr:own; chick 
they ſometimes freight wholly themſelves; ſame- 
times jointly- with others: Sometimes: the Mer- 
chant hireth or taketh a Ship or Veſſel. to freight: 
Which hath! ſometimes but one, ſometimes man 


owners: Sometimes he itaketho her 40 -freightref 


5 4 * 
a 7 Ch A ap *® = #4 -. a t 
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bann ig 30, Palle ad. ir do): G 
the owner, Seen, of the Maſter appointed 
&, 


4 ; AIDS 4 Jl 13341>13 30 616k 357 2b 160 
over, her. by the nem : Sometimes ke hurerh' Hep” 
by. the Month, ometimes for 'a Whole voyage; 


"heh vonage b hefin Fro ohe Pott with 
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another, from that to a fecond, and fo'to'a third,” 


Ge. And ſometi mes the Ship make h no Port, 
but is loſt, or periſhed, ſometimes in the high Sea, 
ſometimes in the Port or Haven out of which ſhe 


iS to ſet fail, ſometime in the Port or Haven of her 
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diſcharge: Sometimes ſhe maketh one Port, ſome- 


times two, ſometimes more, and yet is caſt away 
a ee Tali 5081-35; T9821 859, 


ſometimes in the fame. © =, 
e es ſuch Goods and Merchandiſes are 
damnified through the waſtfulneſs of the Maſter, 
ſometimes of the Mariners ſometimes through 
their gareleſneſs in ſtowage of them, ſometimes by 
reaſon of ill packing or making them up, or put- 
ing ſuch as are liquid in ill or leaky Calks, Sc. 
Sometimes they are damnified by ſtorm or tem- 
peſt; or ſtreſs of weather, which is ſometimes ſuch 
ag that the Maſter is conſtrained to caſt over-board 
givers, of the Goods for preſcryation of the reſt, 
and ſaving both ſhip and mens lives, arid ſome: | 
times he 1s. conſtrained to cut down the maſts'of 
his Ship, as hath been Þ ſaid before, in this Se- 
cond Book. Sometimes they are dammiflecl in the 
Jading of them, ſometimes in the unlading of them, 
Jometimes in the Ship, ſometimes in the Lighter, 
Ve. e THEY are damnified by one Shi 
or: Veſſel falling foul on another, and that ſome- 
times by the negligence, or careleſheſs of the Maſ- 
ter or Mariners of either of them, ſometimes of 


both, ſometimes of neither, but thro gh the ex- 
55 FINS? 4 K88 1 ff } T9 | 

;.xremity of the weather, or through'the darkneſs of 

«the ſeaſon, happening either by mift, or night, 


- 
ary 


d Supra 1. 2, 


Se. 
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. ch could not be helped or prevented by . 


e care or dilige of the Ma ers r their 
| 5 9 0 Ship by ſt ſuch!" "means is 
55 00 and not the 15 Sometimes 


de and nat t e Ship: Sometimes Both Ship 
Goods : ometimes xl e like falleth oüt for 
: want of Pilot: a Sometimes through the”. ignd- ; 
race a «tj a(kilfulneſs of { ſuch Pilot, Fr. 

L m1 t here inſtance. in very many more patti- 
lars, 1 9 this Commerce which confiſteth i in 2 


Spa han 9 8 ys 
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41 which differences 1 0 5 needs ische a 


| TE 1 70 muſt needs ariſe ts! reaſon there. | 


ferent. 1 8 1 1 and a 
(as, I pe, faid before) for the com- 
i Talc | and Commerce, and holding 
ency t herein, and obtaining the ſame 
.cach 1 ation from other, muſt continue 
in "and unalterable, whenas the other may 
er alterations, additions, or diminutions. 
1 15 big aineth mherelors, hers | to ſhew, that be- 
"Lay of Oleron, Gt. and the Title ad 
Le, N badiam de jaltu before mentioned, which 
is inſerted 1 in the Body of the C vil Law, that 


- 


6) there 
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there are ſeveral other Titles and Laws incorpo- 
rated in the fame Body proper and pecafiar for the 
'Decifion 'and Determination of Maritime tontro- 
-verſies; which are not at all exerciſed or uſed in 
the Deriſion of the * — OR, 
nor any. ways proper for them, ough many of 
_ "the. cher Tiles 85 Laws which . land bu- 
ſineſſes are made uſe. of in the proceedings, and 
ſometimes in the determinations "of Maritime 
cauſes, and that neither thoſe general Laws which 
ſerve for both, nor theſe particular Laws which 
ſerve for Marine cauſes only, are either aboliſhed, 
taken from, or $ſuſed- in the Admiralty Courts 
in foreign parts, but that the fame are of mot eſ- 
peciak ule in che fam· mee. 
For proof hereof, I might cite the Diſputations, 
Deciſions, Determinations and Judgments of di- 
vers and very many, if not of all and all manner of 
cauſes, ſet forth in ſeveral Authors, of ſeveral Nati- 
ons; in ſeveral ages and times, even to this preſent 
age, which are all grounded upon the ſame Laws, 
and do cite and quote the ſame for their foun- 
dation, and proof of what they conclude and de- 
termine, as I have ſaid before. But no man can 
conceive that this Collection of ſo many Cauſes out 
of ſo many ſeveral Volumes, could be contained 
in one ſo ſmall as J intended this. And ſome (and 
thoſe not a few) would think it a vain and need- 
leſs work to jumble ſo many Authors together, to 
no other purpoſe than to confute ſo plain an error, 
as no man that hath been at all verſed in the pro- 
| A of foreign judicatures, can be induced to 
believe. 6ü:i—!̃ x . 


_ I ſhall therefore inſtance only in ſome few parti- 
cular Writers of theſe later times of moſt common 
uſe, and moſt generally known. I ſhall ſtep no 
| further back then unto- Peckins, ſometime: Princi- 

ET Pal 
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Pal ef the Juridical Order in the Univerſity: ot; Lo- 
voin in France, who collected and gathered toge- 
gether ſeveral titles, by him pick*d out of the bsdy 
of the Civil Law, which principally belonged uneo 
Maritime affairs, and wrote a Comment upun the 
ame, vhich was there printed in the year of our 
Lord God 1336, above a hundred years ſince, ſor 
the uſe of ſuch as were employed in the Judicature 
er Practice in the Law in Admiralty Courts con- 
cerning Marine buſineſſes; in which Com 8 
he doth not only cite divers other Civil Law ad- 
thors, but likewiſe enforceth, - extendeth and limmt - 
eth the underſtanding and conſtruction that i 0 
be made of the ſeveral Laws comprehended under 
thoſe ſeveral titles, by other particular Laws ſet 
forth under ſeveral other titles, within the very 
body of the Civil Law, as neceſſarily he mbſt-do, 
having not taken in all thoſe titles which-congern 
the buſineſs, as himſelf confeſſeth in the very title 
of his Book, which he ſaith is Commentamia in om- 
nes pene Juris Civilis titulos ad rem nauticam perti- 
nentes ; a Commentary upon almoſt all the Titles 
of the Civil Law, which concern Maritime Af- 
fairs. But indeed they are not near all, if we con- 
ſider the divers particular Laws which concern the 
ſame, and are intermix'd with other Laws under 
which wholly concern ſuch matters, and nothing 
elſe; nor doth he at all treat upon any other Laws 
lich concern ſuch affairs, and are made uſe of 
L all W Ire n inne e 
AW. 35101 
Wherefore — 2 e Civilian of 7 Low 
Countries made an additional Commentary upon 
the fame titles of the- Civil Law, and upon the 
Commentary of the ſaid! Pectius, and ſet forth the 
N which Was — at Teyden in Holland, in 
| the 
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tlie year of our Lord God, one thouſand ſix hun- 


1 herein he undertaketh mot only 
to epIHeate and unfold thoſe titles df the Civil: 


Eaw' lieh principally concern Maritime affairs, 


as Pebtias had done before, but alſo to adjoin 
therettito the Laws of 77/5 1Jbaith, the Laws of Ole- 
ron, the Laws ſet forth in the Book ag Conſulatu 
niz and likewiſe the Maritime Law of the 
Rhides, Jus navale Rhodiorum quod ad finem tomi 
is Græco- Romano relatum eſt a Mar- 
uardo Frahero, V. Cl. as he himſelf ſaith, that 
his Rid: Work might be uſeful to all Nations in 
their Judgments and Determinations in all manner 
of Controverſies, and therefore ſaith thus; Cum in 
animo haberem locos juris noſtri, gut ad rem nauti- 
cam pertinent, non explicare tantum, verum etiam 
cum ee ejuſdem inſtitutis et moribus aliorum po- 

mn conferre, ewe ad uſum quendam accom 
modare communem, etc. 

Now although that for the due adminſtration of 
Juſtice i in Admiralty Court, the learning in, and 
knowledge of the Laws in theſe. laſt mentioned 
Books be very requiſite, that the ſame juſtice 
which one Nation affordeth to another, may be by 
that other render'd unto that Nation again, and 
it obtain the ſame; yet is the learning and know- 
ledge of the Civil Law, which guideth and di- 
recteth both the Proceedings and Judgments in all, 
Admiralties of Europe, as neceſſary, and far more 
requiſite for him that will juſtify to any other Na- 


tion or learned Civilian his due and legal Procced- 
ings, and juſtify his Judgments and Determina- 


tions in Maritime cauſes, though according to the 


Laws before mentioned. For Vinius himſelf in his 


Epiſtle Dedicatory to the Conſuls of Amſtirdam to 


his ſaid Work prefixed, (who I doubt not but, in 


regard that Which he then ſaid in the behalf of 
| the 
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the Civil Bamucdhe fac not to any that I new avpite;; 


willebe believed before me, that may be thought, 
to. ſpeak fon my profeſſion in mine n. Country), 


affumetlw that Peckius in his work intended to keep 


himſelf ovithin the rules of the Civil ox Rman 
Law sc yet he did by that work ſhew that, he, 
wanted mot the perfection of Learning, or ſolid and 
ſound knowledge of Law, and many other things. 
Ac fortaſſe Peckius intra limites Juris Romani. fe 
continere.voluit 3. ulcungue fit, oftendit ſane hoc in 
opere Peckius ſbi non defuiſſe juſtam, exuditionem z 
Jolidamque; juris et multarum rerum Icientiam. 
And. this I will further add, that he that ſin the 
Civil Law only (and without the learning and 
knowledge which other Authors afford) hath i 
am eruditionem, a juſt, perfect, or grounded 
learning, or ſkill; and thereby this ſalidam juris 
et 3 rerum ſcientiam, this ſolid 2 | 
knowledge of the Law, and multiplicity. of buſi- 
neſs, or matters, for which the ſame was, com- 
and continued, may be fit to judge and de- 
termine of theſe Maritime matters and controver- 
ſies which happen concerning the ſame, whenas 
he which hath the learning and knowledge of 
theſe other authors only, and hath no perfegti- 
on in the learning and knowledge of. the. Civil 
* ſhall be very defective in the proceedings 
to the due or juſt judgment therein: But, here- 
in I ſhall plainiy agree with this my learned Au- 
thor Vinius, that theſe Authors are of very good 
uſe, and may conduce much to the perfection of 
him that is either to Judge or determine of ſuch 
Controverſies, or ſhall be practicant in the ſame.; 
and likewiſe in that he further addeth in the ſame 
place, viz; that notwithſtanding the moſt perfect 
knowledge and learning in the Civil, 3 and 
theſe other Maritime Laws, it is ſometimes, and 


1 5 
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in ſome things requiſite to make uſe of, and con- 
ſyltwith fuch Merchants and Mariners, as are ex- 
pert and fkilful in Navigation and Commerce. 
Eguidem inficior in negotiis nauticis nonnunguam 
confugiendum eſſe ad expertes, ſive nautas, ſive Mer- 
catores, alioſve hujuſmodi peritos. Yet this is by 
no means uſed, or ought to be done, but where 
ſome. ſuch thing falleth out, whereof there is no- 
thing certain ſet down in the written Law, or in- 
ed by Cuſtom, ſo that I with my ſame Au- 
rm the ſame with that learned Civilian 


nego. id . fieri ſolere aut debere, niſi (ut ref? monet 


prudentiſimus Straccha) zale quid occurrat, de quo 


nibsl certi-aut ſcripto jure cautum, aut conſuetudine 
e annee dong! ngprmags 
"Now ſeeing that theſe Marine controverſies and 
differences are to be adjudged and determined by 
theſe Civil and Maritime Laws, certainly then are 
none ſo fit to hear and decide the ſame, as thoſe 
that are well verſed and ſkilled in theſe Laws, 
which neceſſarily muſt be ſuch as ſpend their whole 
time, pains, and labour in the ſtudy thereof, and 
that means do better underſtand the diverſity 
of ſuch, Laws; and gather more knowletlge therein 
than ſuch as are daily imployed in foreign affairs, 
and continually buſied in multitudes of negotiations, 
which bring home a golden Haryeſt, Which will 


not be left or at any time ſet apart to give way for 


the ſtudy of thoſe Laws which bring in no flich | 
profit, Such men will rather be found in their 


| Cellars and Warchouſes amongſt their rich and 


precious, Commodities, which are to be bartered 
and ſold, than in Studies amongſt muſty Books, 
that are to be kept and not parted with; and will 
rather be ſeen upon an Exchange, Mart; or Meer- 
ing place of Merchants then upon a Bench of Juſ- 
el * tice: 


- 
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tice : * Aid in this hs ſaid Author Fo iu a in 


4 ets 
tus ft, rf Freak aut quit et aii, quos nimia et tire 
aun el .obſidet et opprimit negotiorum multitudo,* © 
And now ſince I have thus far e di: 
greſſed from the way that I was in, give in leave 
here (in ſo neceſſary a courſe, or rather diſtourſe) 
to go. a little further, and afterwards get home: 
again as well as I can. Let me ſhew of what wel 
ceſſary uſe the Civilian is in theſe Admiralty” 
Courts, which have the deciſion of Maritime Cin 
troverſies, and how unfit other men not Vetfed 
or ſkilled in that Law are for the undertaking 
thereof. N 220 s 1 19833 
I know it will be objected unto me in the a 
place, that. ſome: Admiralties in forei Nr 
regulated and ruled by the Juſtice an — . 
of Merchants, and other ſeafaring men w. ell'expe-” 
rienced i in matters of that nature; | 
I muſt confeſs. I:am'no Traveller, arg] chat in 
regard have riot been amongſt theſe Mercatotian 
and Nautical Judges but yet have I in my ſtudy 
travelled throudh thi the deciſions and determinations” 
of many forejgn: Judicatures, and by that means 
(L believe) do know their Laws ſumewhat better 
than they which have travelled: througli thoſe 


Countries, but not through thaſe Courts. 


And I do find that where ſuch NMeraurbm aud 

Nautical J Ages are, they are either Ciwilians 
 theinſelves; or at leaſt far better verſed in the Ci: 
vit Law than any: of the Merchants or Mariners 


i our N ation do ſeem to! be 3 or elſè they are mot 
only 


— — ——— 


my S 1 1 | have ( (in that 
hav. 9280 verſed jn the high Sp 
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duly ge bur regulated and wa y Civil 
oe r by certain Letters 5 Ai 


1 845 ) feceived SEL foreig 15 5 
Co urs, 10 the Co ies Letter Ivy 


eh ; Arcen in \ the ks Eg 5 


yh beter the Cauſes Were to be deeided 


by their Court or this, that they Have 1900 and 
quoted the Civil Law for tlie foundatioh of their 
Arguments, for their: right of Juriſdiction therein, 
and have received: -AariSfattion by atifwers fran 
our ' of the fame Law unto their faid Arg wens. 5 
If I ſhould here ſet forth thoſe Letters and Co- 
pics, it would thereby appear, that the Jatiſdiction 
of the Kdtniralry ' Court of England hath been 
taſntdined and defented by Civilians'in' other 
manner thati the ſame OU have bee x by K 
Mercatorian or Nautical Jud tidges, and that £ 08 


ject of this Nation thereby hath gained That uſtice 


and Right at home, which" thigh gt otherwiſe Per- | 
Have bern hazarded abroad. 
Bat T mtend not to ſtuff or fill up h sort 
Treatiſe (which I. intended ſhould hay en far 
Bote hen I firft-rook it in hand) w e | 
of Lettets received from ſeveral foreign | 
and the anſwers thereunto Wü 2 
hardly, or not at all be underſtood b ſuch. us; — 
not already convinced of that whic they ſh 
be here ſet dow to prove; © ND > Wy 
Nor will T here {er forth bow far thoſe Ra: 
torian' Courts (thought aſſiſted by Civilians through 
their ovet-pow ering of their 'faid Affiſtants) have 
fallen ſnort of thoſe Which have been and are 
1010 wWholly 


- 
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wal and governed by Ciyi 

5 On roceec in 11 0 in PIE 1 
fee 0 12 5 =. 25 
But Fe 1. here take occaſion to 10 ths ih fon e 

11 0 17 0 not a Ge. deſtruct We cal 5 


[ rade, Tra fick, and C ommerce, a 
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ritime e Tra be left unto, or 100 11 


ding one ue” the 1 10 I 1 
== for one Nader 1 8 af of 9 


EE 8 e REY 1 can 9557 9 9 
UNCErraln), wy men call inen tot. captta,). tet 
Jententig. 4; | 
And then will Gather fax,” that for che real; 
ele et down in this Chapter, the 7 . — ho 
e in with one good wind, and goeth/put 
With h another, . and mul  ppportune. vela ventis ap- 
Phicare,. upon any controverſy or difference, ariſing 
vpon or about the Paymagt of his Wag CANOE 
Ve 
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have ſo ſudden and quick diſpatch or determination 
thereof by ſuch Mercatorian or Nautical Judges, 
who have other affairs and buſineſſes to attend, as 
by thoſe who make the deciſion and determination 
of Maritime Cauſes their whole work, and attend 
wholly upon the ſame every day of che week, both 
Term and Vacation, 

Again, it is conſiderable what juſtice the 
Mariner could expect, or ſhould be like to Fa 
if the determination and adjudication: of their 
wages ſhould be left unto Merchants and Owners 
of Ships (as ſome men would have it) out of whoſe 
freight the ſame ought to be paid, and would be 

as it were parties in all Cauſes of that nature ; and 
if the Cauſe ſhould not at one time be their own, 
yet muſt it, and would it aſſuredly be at another: 
and fo at all times would it be their own caſe, tho“ 
not their own cauſe; and very ſeldom would it be, 
that it ſhould not be their own cauſe, there being 
ſo many, Merchants that are Owners of Ships, and 
ſo many Owners of every Ship of any burthen con- 
ſiderable; and every Part-owner of one Ship for 
the moſt part, Gee or Part-owner of more, if 
not of very many; ſo that for the moſt part, ſome 
or other of ve, udges themſelves would be abſo- . 
jutely concerned in the matter of difference de- 
pending before them, and the poor Mariner, left . 
to their good will and pleaſure for his w and 
recompence for his pains impended, and his time 
ſpent in their ſervice, which . be a means to 
diſhearten and diſcourage all Mariners far ervin 5 
in Exgliſb Bottoms, whenfoever empieywent n ; 
be offered them elſewhere. |: ; 

Again, in the commixture joint Trade * j 
Merchants one with another, having their com- | 
Plices and tn in * or mod of their trad- 


" 
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ing and merchandizing affairs, and ſuch their trad- 
ing and dealing each for other; and in eachother's 
name, that it might and oftentimes would fall out. 
that when a man conceived that he had eommenced 
a Suit againſt. his adverſary, and whom he had 
dealt and traded with, he ſhould in concluſion find 
that he had commenced the ſame againſt one or 
more of his Judges, that were to judge and deter- 
mine his Cauſe, or rather the ſame might fall out 
ſo to be, and not be at all diſcovered. - 
Much more I could: fay to this. purpoſe, but I 
| haſten to return to that Sick I ee intends 
ed to es forth in this 8 namely, to 2 
by ſome few Authors of very many, that mu ch 
Y Civil Law it ſelf is of "Uſe. and in force in Ki 
. 2 Courts, as yell as any other Maritime 
RT”. 
And as I laſt inftanced j in Viuius, I mall l in the 
next place inſtance in the Authors by him menti⸗ 
oned, namely Benvenutus Strdccha, who writeth 
de mertaturd froe mercatore, de contraftibus mercas 
torum, de mandatis, de ſponſionibus, de nautis, na- 
vibus et navigatione, de navibus iterum, tterumgue 
44 _navigatione, de N 2 decoctori- 
Jus, dem in cauſis mercalqrum proces dendum fit, 
et ds adjefto + Of Merchandiſes and Merchants, 
and of. their Contracts, Mandates, Warrants, and 
Bargains, or promiſes of Mariners, Ships, and Na- 
vigation Jointly,” of Ships ſeyerally, and of Navi · 
gation. by itſelf, of Bank rupts, and failing Mer. 
_ chants, in what. manner Merchants Cauſes ate to 
be proceeded in, and of Factors or Subſtitutes, &c, 
which Book. was printed and ſet forth within this 
laſt Century of years. And T do earneſtly deſire - 
thoſe that hold the Civil Law uſeleſs in —— affairs, 
and in the Courts deſigned for determination of 
2 happening 9 but to look into the 


before 
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before mentioned Book, together with Grotins de 
ſure Belli er Packs, Gentil, et Locconius, .w 
latter Writers; being all eaſily to be had, and 455 55 
mall find the very Text of the Civil Law, and 
Commentators thereon, not only out of theſe be- 
fore mentioned feleted Titles, but out of divers 
others, cited and quoted for authority in all the ſe- 
veral points the . do handle or treat of, 
which J hape will be ſufficient to convince any Ju- 
dicious man, and ſufficiently perſuade him that the 
Civil Law it ſelf is 1 moſt 1 8 uſe in n all Ba: 
may. y es mana 


That by ſevere! of TY Ls BY I FO Tiths glare -- I 
ont of the body of the Cuil Lum by Peckius, | 
for the determination af Maritime Chuſes, 
and divers other of the Civil Laws  condiicing. 
- Thereunto, it doth appear that the: Ports and 
| Havens, and bufme es uam thereupon; are 
- #orthin the . of 45 Admraly Fu- 
| _Hjdietiorn — 8 155 291 Bb. 42720 
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TAVING now made it appear that re hay 
II been ſeveral Titles elected. mY 4 here 
dut of the body of the Civil Law, for the deciſion 
and n e of Maritime ö and the 
fame then, and ſince very lately commeſited ors 
ſor the better underſtan anding thereof, and the more 
perſect knowledge therein; now it will min to 
thew that by theſe Laws, and divers others 'of the | 
Givil Laue e in the foregoing | 
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of this Book, it will plainly appear, that the Ports 
and Havens, and all things had, done, or agitated” 
thereon, are within the power and cognizance of 
the Admiralty Juriſdiction. 

"And the firſt of thoſe Titles, ſo far forth as ie 
concerneth the Admiralty is, Nautæ, * Caupones, 
Fc. ut recepta reſtituant. And this Title conſiſt- 
eth of ſeveral Laws, whereby Maſters of Ships, 
Mariners, &c, are compellable to reſtore ſuch 
Goods, Wares, and Merchandiſes, ay they ſhall 
| hive received aboard their Ships. | 

Now if the Juriſdiction of the Admitiley Courts' 
had been reſtrained” unto the high Seas, where 
Maſters of Ships and Mariners ſeldom or never re- 
ceive in, or deliver out their Merchants goods; 
but upon ſome meer accidental occaſion; and had 
had no cognizance of Cauſes happening and falling 
out upon the Ports and Havens where uſually they 
receive them in, and deliver them out; then cer- 
tainly little reaſon had Peckias had to have made 
this Title to have been the firſt of thoſe ſelect Ti- 
tiles he gathered out of the body of the Civil Law, 

for the Jecifion of Marine Cauſes, which belong to 
the Admiralty Courts; and as lietle reaſon had Vi- 
nius had to have added ſo lately his additional 
Notes thereunto for chat purpoſe. - 
The next Title ſo Collected, is Þ 4 Earcibris 
allies; which conterneth Contracts, and i is o be 
made uſe of in its place. en, Ju 

The next is the Title af legions Riodide te 
jattu, which I have already inſtanced in to this 
purpoſe in the gth, roth, and 14th" Chapter of 
this © ſecond Bock, and therefore _ 1 it over 
in this place. 


F. 8. 9. b. 4. F. Ib. 14. ft. 1. F. Ib. 14. ft. 2: 
Er, Ee 2 10. 14, 8 
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The next to this is the Title © de incendia; ruina, 


| ang; rate nave expugnata,. of and concerning 


burning, deſtruction, and ruin. of things, ſhip- 
wrecks, robbing or ſpoiling of Ships. Now as: 
under the firſt of theſe Titles, Caupones et Stabu- 
larii, Victuallers and Inholders were comprehended 
as well as Naute, Mariners; and yet is it by Pec- 
ius collected and commented on, only for ſo. 


much as concerned Marine and Nautical Affairs, 


fit and proper for Admiralty Courts, who ſaith. 
that it is his purpoſe and intent in his Comment, 
to explain' thoſe Laws only that belong thereunto, 
and faith that the other are but things which have 
ſome affinity with, or likeneſs unto the other, or 
are things handled by ſuch as handle things of an- 
ether nature, which he expreſſeth in theſe words: 
Conteſtatum ante omnia bæc volo te, Lector, non 
axpoſiturum me hoc titulo, niſi eas leges que ad rem, 
nauticam pertinent; illud enim noſtri eſt inſtituti, 
cælera vel adfinia ſunt, vel ab aliis utcungque ſuis, 
lecis ; examinata,.. So under this Title, although 
burning, ruin, and deſtruction of things at land 
be comprehended as well as ſhipwreck, Sc. yet 
doth Pectius's Comment extend only unto thoſe; 


Laws therein, which concern Maritime affairs. 


Now theſe Laws which concern offences com- 


tiitted in caſe of ſhipwreck and robbing, and deſ- 


poiling of Ships, or other Veſſels comprehended 
under this Title, do indiſtinctly handle the ſame, 


whether they happen to be done upon the high 


Sea, or upon any Port, Creek, or Hayen, (where 


moſt of theſe things moſt commonly happen) as 


by the particular Laws themſelves it doth. mani 
feſtly appear. CEE 


F. bb. 47. ut. gf 'Pedkiusin priacipio fapereitn * 
This | 
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This Title ſetteth forth how and in what mah- 
ner füch perſons ſhall be puniſhed, which (when 
any Ship, or other Veſſel, not being a dereſict, 
ſnall be rs + ſtranded, or —_—_— diſtreſſed 
r6bbery, oppoſition, quarrel, ſpoil, or 8 other- 
7 wich: a deceiptful 4 on "ſeal, take, 
carry away, receive, or damnify any of the Goods, 
Wares, Merchandiſes, Tackle, Furniture, Am- 
munition, Proviſion, c. belonging thereunto, 
though the ſame were caſt out of the i Ship, and 
that indiſtinctly, whether the ſaid misfortune hap- 
pened, either upon the high Seas, or upon the 
Ports, Havens, Creeks, or Coaſts of the Sea, 
where Ships and other Veſſels do ride, die at An- 
chor, or have their ſtation; and indeed more pro- 
per is this Law for the Ports, Havens, Creeks 
and Coaſts of the Sea, than for «the high Seas, it 
rarely or never falling out, that any perſons are 
preſent to ſteal, take, carry awayzadamnify, con- 
cœal, or imberzle any of the goods belonging to 
any Ship or Veſſel which ſhall be there wreeked, 
nor the goods belonging to any Ship"that ſhall 
be there robbed, or in fight with an Enemy, but 
ſuch as are either the Pirates or Enemies them- 
ſelves, neither of which falt under the Judgment 
of this Law, the dne. falling under that Judgment 
which is proper to Hirates: the other under that 
which'is proper to an Enemy; and this being not 
appointed fof the Puniſhment of ſuch as are either 
ei Robbers, Pirates, df Enemies, which ſet upon 
che Ship; but of fuck as takte the advantage whilſt 
ſucli ſtrife and conteſtation is, or when any wrecks 
doth happeng and hen the Maſter and Mariners 
— , "away the Goods: be- 


Th 


8 F. lib. 47. tit. 9. . 1.1. chin Fdeinde a Prater, : 1 

ou $on tantum. + L. non ſolum. 
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longing unto their Ship, which muſt needs moſt 
commonly fall out, when any ſuch Ship or Veſſel 
ſhall happen to be ſo wrecked, robbed, or deſ- 
poiled in a Port, Haven, Creek, or Coalt of the 
Sea, where the Shore is near, and the Goods are 
either caſt upon the ſame, driven thereto, or with 
Boats, Engines, or other Inſtruments fetched or 
brought thereon. —— , Ye 
And by the two next Laws it more plainly ap- 
peareth, that this Title principally aimeth at ſuch 
as ſhall offend in this manner, when a Ship is in 
her Port or Haven, or upon any Creek or Coaſt 
of the Sea, and there doth ſuffer any ſuch diſtreſs, 
or any ſuch ſad accident doth befall; for that 
_ thoſe Laws take care as well for the -puniſhing 
fuch as ſhall take away any of the Goods from off 
the Shore, which ſhall be caſt or driven thereon, 
as the puniſhment of thoſe that ſhall take them 
out of the Ship itſelf. Lem ait Prætor, Si quid 
ex naufragio, hic illud queritur utrum fi quis eo 
tempore tulerit, quo naufragium fit, an vero etiam 
fe alio tempore, hoc eſt, poſt naufragium: Nam res 
ex naufragio etiam he dicuntur, que in li ttore poſt 
naufragium jacent, et magis eft ut eo tempore *. _ 
And the third Law runneth in theſe words: Qui 
autem in littore rem jacentem, poſtea quam naufra- 
dium factum eft, abſtulerit, in ea conditione eft, ut 
magis fur fit, quam hoc edicto teneatur, quemadmo- 
aum is qui quod de vebiculo exciderit, tulit l. And 
many things more of the ſame nature are com- 


1 under the ſeveral paragraphs of this 
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And theſe diſtreſſes happening at high Sea, ther 
is little help to be expected from any at land, in 
gathering and preſerving the Goods like ta be 
loſt s but by this Title encouragement is given to 
| ſuch as ſhall 9 in this kind. Plurimum intereſt 
Hons Collegerint, an {UE fſervari Paſint inva- 
- Jerand 7. 

And the Seventh Law plainly farbiddeth ſack 
as dwell upon or near the ſhore, to take away 
Fuch Goods fo wrecked, though ſtranded, broken, 
or caſt upon ground, within the confines of any 
man's ground. Nam et Divas Adrianus edicto 
 Pracepit, ut bi gui juxta littora maris poſſiderent, 
ſeirent figuando navi vel infixd vel frattd intra fines 
Agri cujuſque ne naufragia diripiant, etc a. Yet to 
make the matter more clear that theſe Laws were 
collected out of the body of the Civil Law, as 
well zo direct the {NS 0 hee of Maritime Judges 

upon thoſe offences and treſpaſſes committed upon 

the Ports, Havens, Creeks and Coaſts of the Seas, 
as upon the high Seas, I ſhall inſtance in an Au- 
thentick, by the ſame Author cellected out of the 
ſame Lam. and by him likewiſe commented on, 
wherein it is — 1 ſet forth that Ships and 

Veſſels of what kind ſoever, uſeful for marine bu- 

: ſineſſes (for ſo much the wn navigia doth im 

port) in what place they. ſhall-come, which muiſt 

Wor be Ports, Havens, and Creeks of che Sea, 

dient t they ſhall be broken, or otherwiſe come on 
4 0 as well the Ships as 
Sailors and Adventurers tfierein Mall 
whole and entire unto thoſe unto — 
before ſuch Ships or Veſſels fell 1 4 

fl danger, the Cuſtom of a l * whatſoever | 


= = Eod. I Pedius. Sed Divus Antoninns, g Fod. |.Ne quid.p.: 
EINE Us. contrary 
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contrary to this Sanction being altogether to be ſet 
aſide, unleſs. they be the. Ships of Pirates or Ene- 
mies. Theſe are the words of the Authentick: -- 

_  Navigia quocunque Jocorum prevenerint, fiquo caſit 
contingente rupta fuerint, vel alias ad terram per- 
denerint, tam ipſa navigia quam navigantium bona- 
igſis integra reſerventur ad quos ſpeitabant anie- 

mam nauigia hujuſmodi-periculum incurriſſent, ſub- 
2 penitus omnium locorum conſuetudine, quae huic 
adver ſatur ſanctioni, niſi talia ſint Navigia que py- 
raticam exercent pravitatem, ſive nobis Toe Chriſti-' 
ano nomini inimica o. J atagy, 3 e Y 

Before I paſs any further, I muſt needs here ob- 
ſerve the ſame thing that Peckius hath obſerved. 

upon theſe words of this Law, Sublata penitus om- 
num locorum conſuetudine, c. viz. Illud ſane fine 
ulld dubitatione dici poteſt, quod certum fit conſuetu- 
dinem contra jus nature pos habere poteſtatem v. 
That it may without any doubt be ſaid, that it is 
certain that a cuſtom againſt the Law of nature 
hath no power or efficacy. And further he faith, 
in caſu conſtitutionis noſtræ omnium conſenſus operari 
quicquam non poteſt cum di vinis natureque præcep- 
#1s conſuetudo ejuſmodi repugnare videatur %. 

In this'caſe the conſent of all men can work no- 
thing, becauſe ſuch a cuſtom may be diſcerned ta 
be repugnant both to the divine and natural Pre- 
cepts; and herewith doth Vinius learnedly concur, 
and much blameth ſuch as have ſuffered any ſuch 
cuſtom. F e 

And with this Law agreeth the very firſt Law 
of another Title, to the ſame "purpoſe with this 
collected by the ſame Author in theſe words: Si 
quando naufragio navis expulſa futrit ad littus, vel 


y keck. ibid, * e 
en Fiquande 


 Authr. Navigia, et de Furtis, 7 Peckius ſuper cod, loco, 
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Fquando- aliquam terram attigerit, ad dominos perti- 
"neat; fiſcus mens ſe ſeſe non interponat; quod enim jus 
Habet fiſtus neus in aliend calamitate ut de re tam 
 luRuoſa compendium ſettetur *? Whenſocver'I ſhip 
by wreck ſhall be driven upon the ſhore, orwhen- 
ſoever ſhe ſhall be run upon any ground, 1. r. ei- 
ther in Port, Haven, or elſewhere, ſhe ſhall be- 
long unto her Owners; my Exchequer or receipt 
ſhall not intermeddle den 5 for what right 
hath my Exchequer, that it ſhould require or ſeek 
for any ſmall matter or trifle i in ſo mournful or ſad 
matter or condition? 
I muſt confeſs that by this laſt obſervation, I 
have made ſome digreſſion from my intended pur- 
poſe; yet have I not gone much out of my way, 
nor far about to diſcover what a Rock we of this 
Nation (who pretend not only many Cuſtoms, bur 
mforce ſeveral Patents and Grants, howſoever ob- 
tained, clean contrary to this Law) are like to fall 
upon, and what a wreck we are like to make of 
our Maritime Law, whereby we uphold all our 
Trade, Traffick, and Commerce with other N a- 
tions, by falling upon this Error, ſo ſtrongly 
maintained by Sir Edward Coke, that the Ports 
and Havens are not within the Juriſdiction of the 
Admiralty Court, whereas this Law is unverfally 
practiſed in all parts of the World. 
For although by this Law, and the Inquiſiti tion 
taken at Quinborough, in the end of Edward the 
Third's reign, and by the Inquiſition tranſlated 
into Latin, out of an antient French Copy by 
Roughton, upon any wreck, ſtranding, or running 
on ground of any Ship or Veſſel whatſoever, or 
where ſoever, the owners are to have their Ship or 
Veſſel, or ſuch part thereof, ſuch tackle and furni- 
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ture thereof, and all ſuch Goods as are ſaved and 
can be found out, entirely reſtored unto them: 
Inſtead hereof many Lords of Manors, who per- 
Haps had ſome right of claim to all, or ſome part 
of pirates or enemies Goods ſo wrecked, as the beſt 
Anchor and Cable, c. where the reſt of the Goods 
belonged or were confiſcable either to the Lord 
high Admiral, or ſupreme Authority (as in ſome 
calcs they are to the one, in ſome to the other) 
will (as I do already find) even out of the Ships 
and Goods both of thoſe of our own Nation, and 
of our friends, and thoſe that hold good correſ- 
ndency, and are in amity with us, under a-pre- 
tended cuſtom contrary to all Law, claim and 
have the ſame in the like manner, and other cuſ- 
toms likewiſe, which are as contrary to the Law 


| of Nature as this. 


And not only fo, but many even of our own 
Nation, and others of other Nations, wha neither 
_are Pirates nor enemies te this Nation, but in 


amity and friendſhip therewith, may have their 
Ships ſtranded or wrecked and caſt away, and have 


their Goods even fnatched from them by force and 
violence, and carried away, and detained by ſuch 
as can have neither pretence nor colour for ſuch 
unjuſt and inhumane dealing, contrary to the Law 
of Nature and Nations, and that Law which is 
elſewhere univerſally practiſed, if the current 
ſtream of Juſtice of the Admiralty Court, in theſe 
Ports, Havens, Creeks, and Coafts of the :Seas 
all be interrupted and ſtopped under this pre- 
"tence, of having no Power or Jeden over 


Which preſſures in ſuch extremities, if chey 
"ſhall fall upon thoſe of our own Nation, we fhall 
ſeem even to devour and eat up one another; if 


they ſhall fall pon F oreigners, that are in * 
an 
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and amity with us, this breach of a Law ſo gene- 
ral may be a cauſe of the breach of ſuch league 
and amity, or at leaſt of the begetting of Letters 
of Reprizal, on their part againſt our Merchants 


and owners of Ships, which is Prima ſpecies Belli; 


by which way of their reparation, the Subjects of 


this Nation are like to pay at leaſt three fold for 


the damage done, by ſuch wicked and miſchievous 
people, and not by themſelves. eee 

But here an Objection will ariſe, viz. that by 
the expreſs words of a Statute of the Land, made 
in the 15th year of the reign of Ricbard the ſe- 


cond, the Admiral is to have no Cognizance, 
Power, nor Juriſdiction of wreck of the Sea. 


in this Statute mentioned, is, as 1 conceive,, = 
under correction, only meant and intended ſuch 


things as are caſt out of the bowels of the Sea, and 


by the waves thereof driven on ſhore, and upon 


the reflux thereof, left upon the Land, wherein no 


man hath any property, or to which no man. can 
make any claim. This is properly called a wreck of 


the Sea, which belongeth properly to the King, 
and by his grant untd the Lord High Admiral: 


But in caſe any Ship, or other Veſſel, ſhall be 


| wrecked at Sea, or in any Port, Haven, or Creek, 


or upon or near any Coaſt, neither the Ship nor 
Veſlel, nor any of the Goods thereunto belonging, 


howſoever found therein, or found floating upon 
the water, or driven on ſhore, or dry land, are 


wreck of Sea, though the Ship be uſually ſaid to 
be a Ship wrecked, and the Goods ſaid to be 
wreck, but indeed are bona ſpar/a ex naufragio; 
Goods ſcattered and thrown .over-board, through 


ſhipwreck, or fear or danger of ſhipwreck, where- 


| © Ohjet.exfiat, 15 Rich, 2. cap.3. | 
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£ * 


in the, owners-of them have a juſt property,. and 
may make their claim thereunto at any time with · 


in a year and a day, and ought to recover and py 
> 


the, ſame again, by the Laws of. the, Sea z 


therefore hath that Law cxactly fer forth, how, 
and in what manner ſuch as ſhall either by vio- 


lence, or by ſtealth, or howſoever take, and carry 


away, or conceal any! ſuch Goods, from the le 


owner, and proprietor thereof, ought to be 


riſhed; and make ſatisfaction for: ſuch their offence | 


committed againſt the Law t. 


And as that Law doth diſtinguiſh thoſe ings 


which be ex naufragio, from wreck of the Sea; 

plainly it doth; fo doth. it diſtinguiſh the 85 

& taking away ſuch Goods, at the very time of 
e ſhipwreck, from the offence in ſome time after 


the ſame, as, is plain by the Laws before quoted : 


an. \ this. 1 
- But. lee making of this Statute, in regard 
of the differences which did ariſe, and which did 
grow, about ſuch Goods whether the ſame \ were 
wreck. of Sea, which. belonged unto the King, 
e Shi uy or Goods forſaken, and given det 
lotſon, that which after a wreck, was 
f ey ontin upon er, And by no man 
fond þ 5 ;0r Fetfon, 1 b Own, over 


Ch-* 0 


re- 
ſervati thereof, and of mens lives,” 07 2 77 Js 
of ef ds; or lerer. that which, was Ran 
in the 5 9 af the Sea, or any great riyer be- 
neath the firſt bridges, within the Jow-water Falk 2 
all which, belonged to, the Kings of England, who 
have uſually granted the. ſame which opged 
unto themſelves, unto the ſaid Lords A Imirals, 


x Supra cap. hoc hujus libri. u F. de fticend. ruin. Haufr. 1. / 

Prætor „ ait, et l. 0 * en et l. quo 

nauft. prin. . 
amongſt 
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aftibngft the other things before mentioned (as 
3 they may do, the ſame being confirmed 


to themſelves by the Statute, and unto their 
uſe) and the ſaid Admirals have conſtantly. 


haJ? the ſame, Und the benefit thereof. 


Another Title there is amongſt the ſaid collect- N 
ed Titles de Naviculariis ſeu naucleris, by the 


Laws whereof it doth likewiſe appear that the 


Admiral hath Juriſdiction upon the Ports and 
Havens. The firſt of them ſaith thus: ” Nullam 


dim oportet naucleros ſuſtinere delegatas ſpecies an- 
nonarias transferentes, nec concuſſiones, nec aliquod 
genus incommodi; ſed venientes ac remeantes omni 
 ſecuritate potiri, decem librarum auri mult#a propo- 


nenda his qui eos inguietare tentaverint : No force 
or violence, or any manner of diſturbance or hin- 


7 drance ſhall be offered unto the Maſters of Aue 


or Mariners, which are appointed by their Pri 


to tranſport any Goods or Commodities for-t | 


publick uſe or benefit, under the pain of ten 
pounds, to be impoſed upon ſuch as ſhall adven- 


' ou 


ture to moleſt or diſquiet them. Now 1 hope no 
man will ſay that this extendeth not to ſuch force, 
violence, or moleſtation, as ſhall be offered unto 
them upon any Port or Haven, either before their 
ſetting fail to ſea, or in any Port or Haven of 


their diſcharge, or in any Port or Haven they 


hall by ſtotm or ſtreſs of weather be driven into. 


And this Privilege, faith Peckins, 'is no ſmall be- 


nefit unto them; for they can neither be atreſted, 
nor detained, nor compelled to pay any Cuſtom | 


or Tribute: Quod privilegium, que frerogativa, 


utilitas mebercule modica non eſt ; etenim nec areſtari 
(ut dicunt) nec detineri, nec ad yetigatium' ſolutio- 
uem compelli poſſunt, which certainly. ſneweth that 


C. li. tit. 1. de naviculariis ſeu . 


| tran] [perguetiber 1. nullam vim, 
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this Law extendeth to the Ports and Havens u 
which all Arreſts of Ships, or other Vece er 
Mariners are for the moſt part made, and all com 8 
pulſion to the payment of Tribute or Cuſtom uſed 
or exerciſed. - 

If this be not enough, take the laſt e of the 
fame Title, and Peckins thereupon, i in theſe words: 
Tudices qui onuſta navigia, cum proſperior flatus in- 
weitat, ſub prætextu hiemis immorari permiſerint, 
n cum municipibus et corporatis ejuſdem loci fortu- 
xarum propriarum feriantur diſpendiis, nauclere 
præterea * pænam degortationis accipiant, fi aliguid 
Frans eos admiſiſſe fuerit revelatum : Such Judges 
25 ſhall permit or foffer ſuch Ships or Veſſels ſo la- 
den with Commodities for the publick uſe and 
fervice of the Commonwealth, having a good 
wind, to ſtay or demore in any Port or Haven 
under the pretence of Winter, ſhall together with 
the Burgers, or chief of that place, bear or pay 
the lofs or damage thereby ſuſtained: And the 
Maſters of thoſe Ships which ſhalf be found guilty 
ef ſuch offence, or fraudulent in that way, are to 
be puniſhed with baniſhment, ' Now no man will 
doubt but that this ſtay or damorage, which i is 
cus ſtrictiy to be looked aſter by the Admiralty 
Judge nter ſuch a Pain or Penalty, and ſo ſevere- 
to be by him puniſhed, is ſuch ſtay or demo- 
rage as is made in the Port or Haven, and not upon 
the high Seas. And Peckias faith in expreſs words, 
if they ſhall ſtay or demore in the Port or Stations 
for Ships at ſuch tite, it is the office of the udges 
dy all ways or means to drive them out, or compel 
them to go on upon that Voyage they are defigned. 
Duinimo fi tempore ad navigandum idoneo, fuſpenſd 
zavigatione, in portu ftationibufve bærerent, ? * 
dicis erit officium omnibus modis eos abigere. 


xz Eod. I. fin. Judices qui. J Peckius faper cad. leg. 
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- And by the ſame Law all Ships and 1235 ig 
what nature, condition, or quality 5 8 9855 
and whoſoever they be, may be by the po 
authority of the Admiralty ſeized on F =, 
or Haven where they ride, and be * taken 50 0 
ployed upon any ſervice of the King, and A* 5 


to be excuſecd. 

One Title more of che Civil Law T ſhall in 
in, which treateth of things done upon the Fore 
and Havens, and then return to ſome other Argu- 
ments out of our. own Precedents at home. 3 and 
that is the Title of the Digeſts, Neguid * in 
mine publico, &c. where the Peder doth interdi 
Neguid in fumine publico, rrpave eus 77 55 
quid in flumine publico, ripdve ejus emittas, quo 2 

tio, iterve navigio deterius fit, fat. 
The Feen any thing to be done, 
or to be caſt into a ck River, ox 
the banks thereof. which? why either hind 900 : 
ling or riding of Ships there: And this, Edict ex: 
tendeth directly to Rivers navigable, and non 
other, which are the Ports and Havens, and 9285 
ether parts of the ſame River łtiteugh 1 : 
1 Veſſels do- ail to e lace of th 
on or anchorage. Hoc iurerdidtum ad 1e tan- 
hs Wes Publica pestinet, que fant. naviga 5 | 
ad cetera uon pertinet. Nor doth the Pretor her 
; 8 115 publick lawful uſe of theſe bbc 
Streams, orts, or Havens; but taketh a ſpecinl 
care, that nothing therein ſhall be done which may 
4 cterjorate or hinder the ſaſe aud quiet paſlage, 
7 and lying of Ships there. Nen au- 
e quod 3 in Numine publics, ripdve fits by 2 
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cet Prætor; ſed fi quid fiat quo deterior ftatio et ns- 
vigatia fiat ; ; and the ſame Law ſetteth forth what 
is accounted to be a deteriorating or making worſe 
of the ſaid ſtation, anchorage, riding, or falling ; 
of Ships: Deterior ſtatio, item iter navigio eri 
videtur, < f uſus us corrumpatur, vel diſſicilior fat, 
aut minor vel rarior; aut , in totum anferatur 5 
proinde feve derivetur aqud, ut exiguior facta, minus 
fit navigabilis, vel fi dilatetur 25 diffuſa brevem 
«quam faciat, vel contra * fic coanguſtetur ut rapi- 
us flumen faciat; vel fi quid aliud fat, quod na- 
vigationem. incommodet, diſiciliorem faciat; vel 
protſus impediat, interdicto locus erit. The Station 3 
or Anchorage, and alſo the paſſage for Ships doth 1 
ſeem to be deteriorated, and made worſe, if the | 
uſe thereof be corrupted, or made more difficult, 
leſs, or more ſhallow, and more ſeldom to be uſed, 
or ſhall be wholly taken away. Further, or if the 
water ſhall be from thence drawn, and fo be made 
[ leis, and fo leſs navigable ; or if the banks ſhall 
— 1 | be taken away, and the River thereby made 
11 wider, and cauſed to ſpread it ſelf more in breadth. 
. | whereby the water cometh to be made mare ſhal- 
1 low: Or on the contrary, if it ſhall be enerdached 
1 on, and ſo ſtreightned, that the River paſſeth with 
1 more ſtrength or violence; or if any thing elſe be 
done which may diſaccommodate N avigation, or 
make the ſame more difficult, or altogether hinder 
it, this Edict ſhall take place againſt the ſame... 
1 From which Law 3 Articles of the Inquiſi- 
WH tion taken at Qyinborough, and of the ancient 
WK French Articles, tranſlated into Latin b y Roughton, 1 
10 ſet forth to be inquirable in the Arr ann 
1 plainly derived; which Articles, and likewiſe many 
10 e which forbid the ſame offences, were en 
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ated to make the ſame more notorious to the pep? 
ple, and are only in purſuance of this Law, Which 
is the fountain from whence they; flow as their EE 
original. 5 
Now leſt hs mould Rill ſtrive agent che 
ſtream; and offer to contend, that this Edict of 
Neguid in flumine fiat, &c. that nothing ſhall be 
done in any navigable. River, or the Bapks there - 
of, which may hinder Navigation, or the ſtation 
or anchorage of Ships, is meant only of the River 
which leadeth to the Port or Haven of diſcharge, 
wherein Ships do oftentimes lie at Anchor before 
they can come further up to be diſcharged i in the 
Port. I ſhall further clear this point by the In- 
terdict mentioned by Labeo in the 17th Section of 
the ſame Law, where the very word Port is uſed; 
Nequid in à mare, inve littore, quo portus, fatin, 
iter ve navigio deterius iat. 

After all this, perhaps ſome may launch further 
out into the deep, and ſay that although theſa 
Laws e out of the Civil Law, are made uſe 
of 1 23 e ' affairs bez yond the Seas, and do ar- 
Admiralties 3 have Juriſdiction upon 
heit Pore and Havens, yet are they of no uſe. 
here, for the Admiralty of England is by the 
Common Law of England more reſtrained, and 

extendethi not unto the Ports, nor hath ſo large a 
power as foreign Admiralties have. 
Sigce fo many Nations as are named in 1 
Libel ſubſequent unto the laſt Chapter of the firſt 
| Book of this Maritime Dictzologie, have by the 
ſame fo fully acknowledged the Regimen, Go- 
vernment, and Juriſdicton over the narrow Seas 
to belong to the Admiralty of England, and no 
other Admiralty, as is plainly, in "the ſame ſet 


e Eod. 1. ead. 8 17. 


R © 


242 The Maritime Dicæolgie, 

forth. Let none of this Nation for ſlixme ſay 
that the power and authority of this Court, which 
extendeth as far, and further than the power of 
any other Admiralty Courts doth, ſhall be nothing 
at or near home. Nor let it for ſhame' be ſaid that - 
our Admiralty, to which 2 have not it 5 4 
eribed, but preſcribed from ſo antient antiqui 

ſuch ſuperiority, ſhall not afford unto. Foreign 

the ſame Juſtice other ord Adeniralties ao 
unto this Nation. 

But for further ſatisfactien 60 fach as wilt * 
further curious, I ſhall proceed to make further 
proof of this point by Precedents « out von bur bien 
Courts at home. 


ſ 
| 
| 


0 HA P. vl. 3 


That by the Records of the Admiralty, 16 45 
'  feareth that the Admiral bad, and hath 
Power and Juriſdiction upon the. Ports and 
Leun E — f 

| 185 
HE Stature of the 28th of Hen. 8. "got I 5. 
directeth that the trial of Traitors, Pirates, 

Thieves, Robbers, Murderers and Confederaters 

upon the Sea, or in any Haven, River, Creck, ar 

hs py place, where the Admiral or Admitals ha 

or pretend to have Power, Authority fy, of Jurtf- 

dition, may by virtue of a Commiſſion under the 

Great Seal, directed unto the ſaid Admitat or Ad. 

mirals, his or their Lieutenant or Lieutenants, and 

chree or four ſubſtantial perſons, be made. and 
25 f. _ 0 
- done 
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done according to the Common courſe of the 
Laws of the Land; but taketh not away the Ad. 
miral's power of trial of the ſame offences, by the 
_ courſe of the Civil Law, as had been formerly 
uſed; but leaveth him to proceed in caufes- of that 
nature either way, as the proof the fitt may be 
moſt fitly had, or made, And this Statute is ſo 
far from Imiting or taking away any of that 
Power or Juriſdiction he had before” upon the 
Ports, Havens, and Creeks of the Sea, and other 
Places, that in Expreſs words 1 confirmerh the 
fame, ard further extendeth is power, unto a 
twofold manner of trial of ſuch offerices committed 
within the fame limits, that to his Jpriſdiction 
formerly belonged, to make uſe of each, as he 
Thould fee cauſe. | 
And the Cognizance and trial f all onentes &f 
this* nature, whethet committed upon the high 
Seas, or upon the Ports, Havens; or Creeks of 
the Sea, and whether proceeded” agamſt by tlie 
Sue er the Civil Fave; er che coldeſt of the C 
mon Law, hath belonged unto'the AtniitaP or Ad. 
-mirals; Ad his or their Lieutenant or Lieutenants. 
Judge or Judges of the high: Court of the Adm. 
ralty, or Judges of ice-Admiralties, and hath 
been by them conftantly and continually prattifed = 


mw uſed. why 
T might here kad you into a Labyrinth, 1 
involve both my ſelf and you, in ſuch a vaſt thick; 
of heaps of antient Records which remain in 
Regiſtries of our Adniiralty, which, plainly fer 
forth this conſtant and continued Power and Jy- 
riſdiction of the Admiral upon the Ports and Ha- 
vens, that we ſhould in no ſhort time, nor with 
little labour get out again. 
If K ſhould here go on, where T left in the firſt 


Book of this Treatiſe, and endeayour to give you a 
N R 2 view, 
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vie wi hut of the. Patents only, which ſeveral Ad- 
mirals of Eugland have ſince Edward the third's 


time had (they having from time to time had more 


plain and. clear expreſſions of the Admiral's Right, 


Power, Authority, and Juriſdiction, they having 
by chat means grown very large) I ſhould too much 
ſwell this ſmall Treatiſe in proving that which will 
be by far ſhorter. Records more mah and 75 


Plainly enough made to appeaa. 
Therefore to ſpare mine own labour in writing 


[md tranſcribing theſe. Patents, and your's in read- 


ing them, I ſhall pitch upon ſome few other of 
the ſhorteſt Records only of one year amongſt 
above a hundred, ſince the making of the ſaid Sta- 
tute, and that ſhall be the eight and twentieth 
year of Queen Elizabeth's Reign, at which time 


| all the Judicatories of this Nation were in as good ; 


perfection, and abſolute luſtre and ſplendor for due 


obſervation of their juſt rights and pripileges. as 


at any other time whatſoever. | 
In-the 28th year of Queen Elizabeth againſt the 


Seflions to, be held for the Admiralty, by vertue 


of a Commiſſion grounded upon the faid Statute | 
of Henry the eighth, ſcveral precepts or mandates 


iſſued out of the Admiralty Court unto. ſeveral 
+ perſons for the ſummoning and returning of Juries 


for the enquiry and trial of all ſuch offences as are 
mentioned in. the ſaid Statute,. whether committed 
upon the Sea, or upon. the River of Thames below 


London bridge towards the Sea, or upon the, Sea- 
_ ſhore wherefoever, within the Maritime Juriſdic- 
tion, and Limits of the Admiralty of England, cr 
..elfewhete,,in or upon publick Rivers, Ports, Creeks, 


or places overflowed by the! Sea. I ſhall here ſet 
989. a Copy of one of them only which beareth 
date in the Month. n in the fame year. 


. Mo 33 i 
3 5 Carolus, 
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7 Crroles, Dominus Howard Baro de Effingbam 
præcluri ordinis garterii miles, magnus Admirallys 
Anꝑliæ, Hiberniæ, Walliæ ac dominiorum et infuls- 
rum carundem, Ville Caliſiæ et merchiarum ejuſdem, 
nec non Gaſconiæ e, Aquitanie, claſſium et marium 
dictorum regnorum Angliæ prefettus' generalis ac 
ſocii ſui: Fuſticiarii ſereniſſime Dom. neſftree reginæ 
ſue Admirallitatis Angliæ ad omnia et fingula prodi- 
tiones, felonias, roberias, Furta, murdera, bomi- 
cidia, confæderationes, delidta piratica, ſpoliationes, 
"depredationes, eic. et delicta quæcunque tam in, aut 
ſuper mare, vel publico flumine Thamiſis citra pon- 
lem Civitatis Londini verſus mare, quam fuper lit 
tus maris ubicunque locorum infra juriſdittionem ma- 
rilimam et limites juriſdictionir Admiralittatis An- 
gliæ prædictæ, af alibi in aut ſuper fluminibus pub- 
licis, portibus, crecis, et locis ſuper inundatis qui- 
_buſcurque contra pacem ejuſdem Dominæ noſtre Re- 
"pine, atque Statuta, leges et ordinationes difiiRegni 
ſui Angliæ, ac communes leges, Statutn'ac orama- 
tiones maritimas curiæ ſuæ Admirallitatis Angliæ, 
ejuſdem qualitercunque babita, falta, 1 
ve commiſſa et perpetrata et viceromiti Surr. etc 
at præcipimus, etc. quod venire facias, te 5 

And the like Warrants or Precepts were at the 
: --ſanſe time directed unto the Bailiffs of the: Liberty 
of the City of London, in the Borough of Sonth- 
ark, and hikewiſe unto the Bailiff of Southwark. 
Another Warrant was likewiſe directed unto 
Jaſper Swift, the then Marſhal of the Admiralty, 
that he ſhould have Richard Fones, Oſmund Sparte, 
Jobn Barnard, Humphrey Hood, and Thomas ul. 
 commmicted)for Piracies and Felonies by chem done 


york 
175 b Rot. 1 . 28 Elia m. 10. | © Rot, Ad. an. cod: m 

17, 18, et 19. alia fant przcepta ſub eod. tenore. 4 Rot. Ad- 
mir. an. 29 Eli. m. gh. © © Rot. Admir. an. cod, £ 
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4 the Sea, and upon the River of Tams, be- 
5 Bridge, towards the Sea, before zhe faid Court 5 
in theſe words. | 

Carolus Dominus Howard, etc, ut in ſuperdifte 
| præcepto Jah ero Swift curiæ Admirallitatis An- 

lie mariſcallo, tibi præcipimus quod Richardum 
Jones, Oſmund Sparke, Johan nem Barnard, Hum- 
ridum Hood, et Thomam Seale in Cuſtedia Militis 
Macreſc. et modo detent. et exiſtent. nuper de pyra- 
tiis et feloniis per ipſos ſuper mare et rivum Thami- 
ſeos infra poutem, etc. coram, etc. habeas, etc, 

And there being then divers other Pirates, and 

other offenders in the Marſhalſea, another War- 


rant was directed unto the Knight, Marſhal 


Keeper of that Priſon, to have all and ſingular the 
Pirates and other offenders before the ſaid Court, 
which Warrant likewiſe ran in the manner of the 
former; iz. Carolus Howard, etc. tibi præcipi- 
mus quod tertia die Octob. etc. coram, etc. omnes 
et fingules pyratas, etc. habeas, etcs. 

And upon return of the ſaid Warrants, ſeveral 
Indi&ments were preferred againſt ſeyeral perſons, 
for feveral.piracies and other offences a 
upon the River of Thames, below the bridge, be- 
Lies ſuch Indictments as were preferred againſt Pi- 
rates and Robbers upon other navigable Rivers, 

and at high Sea. 755 

One againſt Conray Bowes for that upon the 2oth 
of February, he, with a certain Wherry, upon the 

River of Thames, within the ] uriſdiction of the 
fo reit did enter 8 and 174 a certain 

ter, lying over againſt Depzford, etc. upon 
the lame, te did, etc. =: 5 5 wh 5 0 
wy 1 Adnbir;aw, 28 El. m 29. s Rot. Adair an. 28 El. 
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h Inguiratur pro Dom. Regina ſi Conraye Bowes 
nuper Grenwici in Comitatu Kantiæ Watermanus, 
vicgimo die menſ. Februarii anno regni Dom. naſtræ 
Elizabeth. Dei gratia Angliæ, Franciæ, et Hi- 
berniæ, nunc Reginæ, fidei defenſoris, etc. vicgſimo 
ockkavo, in cymba quadam vectoria vocata a Wherry 
ſuper publicum flumen Thamiſeos infra FJuriſdictio. 
nem maritimam præfatæ Dom, noſtre Regine ſuæ 
Admirallitatis Angliz, | intentione malevola exiſtent. 
ac Deum pre oculis ſuis non habens, ſed inſtigatione 
diabolica ſeductus, circa mediam noctem, cymbam 
ſuandam vefforiam diftam a Lyghter, tunc ſuper 
publico flumine rivi Thamiſeos ex oppoſito Dep- 
forde Creeke infra Furiſdictonem prædictam ad an- 
choras reſiden. vi et armis, viz. baculis, pugionibus, 
et gladiis piratice et felonice preparatis invaſerit, 
aſcenderit, fregerit, et intraverit, ac quantitatem ſive 
numerum centum quinquaginta Faſciculorum, dict. 
Faggots, valoris et precii decem denar. de bonis et 
catallis Thomæ Jackſon 1unc et ibidem prædictis 
die et anno et loco, in prædicta cymba vectoria ditta 
a Lyghter ſub cuſtodia dict. Thomæ Jackſon infra 
Juri ſdictionem prædictam repertum et exiſtentem, extra 
eandem cymbam et d cuſtodia et poſſeſſione ejuſdem 
Thomæ Jackſon pyratice et felonice ceperit, furatus 
eſt, ſpoliavit, et aſportavit contra pacem ſupradicte 
Dom. noſtre Reginæ nunc, coronam et dignitatem 
ſuas, ac contra formam diverſorum ſtatutorum hu- 
jus regni Angliz in contrariam editorum et prævi- 
forum, Billa vera. 5 4 
And one Jobn Barret, etc. was at the ſame 
time likewiſe indicted for that upon the firſt of 
| March, in the ſame year, out of a certain Hoy, 
called the Peter of Feverſbam, upon the publick 
River of Thames, over againſt Cox-Key, within 


b Rot. Admit an. 28 Bl. m. dl. 
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the Juriſdiction of the Admiralty, riding at 
Anchor, did piratically and feloniouſly take and 
carry away one piece of Linen- cloth called Locke - 
ram, containining, etc. together with divers other 
particulars ſet forth in the ſaid Indictment, which 
runneth after the ſame manner with the former: 
Inguiratur pro Domina Regina etc. fi Johannes 
/ 
i And another againſt John Clements, Inguira- 

tur ſi Johannes Clements, eic. Billa vera. 
Another there was againſt Minterhey, Bridges, 
Black, Albons, Saltaſb, and others, that they with 
two Boats upon the River of Thames within the 
Juriſdiction of the Admiralty, did, by force of 
arms, ſet upon a Ship called the Richard of Dart- 
mouth near Wookwich, etc. and boarded her, and 
entered into her; and one Fohn Terry, the Maſter 
and Owner of her, did beat and evil intreat, etc. 
and that one Ralph Williams did with a Sword, of 
the price of five ſhillings, then and there feloni- 
ouſly and violently ſtrike him the ſaid John Terry 
vpon the arm, and upon the thigh, and gave him 
mortal wounds, whereof the laid Terry, at the 
ſame time, then and there died; and that the ſaid 
Winterhey, Bridges, Black, Albons, Saltaſb, etc. were 
then and there preſent, aiding and aſſiſting, en- 
couraging and abetting in, and unto the ſaid act, 
ce, ' he words of the Indictment in brief are 

Sele. 1 „ „ 
E Inguiraiar, etc. f Willielmus Winterhey, uu. 
per, etc. Rogerus na nuper de, etc. Thomas 
Black, auper de, etc. Rogerus Albonus, Willel- 
mus Saltaſh, et alii, in duabus cymbis, ſuper publi- 
cum flumen Thamiſeos infra, etc. navem quandam 
vocatam, The Richard, portus Dortmouth juxta 
Woolwich, etc. vi gt armis, etc. aſcenderunt, etc. 


* 
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ar in Abbe Terry proprietarium et magiſtram 
die navis, etc. inſult, etc. ac Radulphus Wil- 
liams 2pſum Johannem Terry cum quodam' gladio 
petit 5 J. ſuper brachio et in femore felonice et vio- 
enter tunc et ibidem percufſit, ac letbalia vulnera ei 
intulit, et prædicti Willielmus Winterhey, Tho- 
mas Bridges, Thomas Black, Roger Albons, 
Willelmus Saltaſh, etc. tunc, et ibidem fuerunt 
præſentes cum *prefato Radulpho Williams, etc. 
ipſum, etc. de quibus lethalibus vulneribus præ- 
Fatus Johannes Terry Func et ibidem inflanter obiit, 
er fie," etc. Billa verz. | 
Another againſt Richard Fones, Valentine Lig: 
fon; and others, for entering into a Ship, over 
againſt  Blackwall, beating the Maſter, and tak- 
ing away Cheeſe, Utter etc. which was Pound 
Billa . 
m Another againſt Bernard Hood, Grolbin, Huf- 
; fey, and others for the like, in a 'Ship upon the 
River of Thames, over againſt Erith, which was 
likewiſe found Billa vera. 
And theſe are Indictments preferred and found 
againſt Pirates and Piracies, or Sea Robberies, 
committed upon ſeveral parts of the River al 
Thames only ; and that but within but a part of 
the 28th year of Queen Elizabeth. 5 
If I ſhould ſtep into the year either before, or 
after; and either proceed forwards, or return back- 
wards, I might fill a Volume with Warrants or 
Precepts of the ſame kind, with the before re- 
cited, and with Indictments for offences of this 
nature, committed upon this very River of 
Thaines ; yet are there (beſides the Indictments for 
Piracies, etc. at Sea) ſeveral other Indictments for 
Piracies, and other offences of this nature, com- 
mitted upon other great Rivers, beneath the firſt 


Rot. Admir. an. 28 El. m. 21. m Rot. Admir. an. 21, El. 
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Bridges, neareſt the Sea, as well as upon this; 
and to ſhew the extent of the high Court of the 
Admiralty unto all Ports, and great Rivers where- 
ſoever, as well as unto the Sea, I ſhall inſtance 
in two or three of them; the firſt of which ſhall 
by one that was preferred, and found in the ſame 
28th year of Queen Elizabeth, and at the ſame. 
time th thoſe before mentioned. ö 

And that was againſt William Vi nterbey, Hum. 
ppbrey Smith, and others, for piratically ſetting up- 
on a certain French Veſſel called the Suſan of Me- 
ftrey, laden in the River of Bourdeaux with French | 
Wines, and lying at Anchor upon the publick ri- 
ver, called Hampton water, within the Juriſdiction 
of the Admiralty, and then and there, by force 
of arms, etc. making an aſſault, eic. upon Daniel 
Bretton, Governor of the ſaid Ship, and taking away 
and ſtealing from the ſaid Ship to the value of 
100 J. and 70 Tun of French Wine, of the value 
of 300 J. of Engliſh money, of the Goods and 
Chattels of Maturine Ganticr, etc. The Indict- 
ment runneth thus. 

a Inquiratur, etc, fi Willielnus Wi nterbey nuper : 
de, etc. et Umphridus Smith de, etc. in cymba. 
guidam veltorid tunc ſuper publicum flumen vocat, 
Hampton water, infra, etc. vi et armis, etc. na- 
vem guandam Gallicam vocal. the Suſan de Meſhey 
in rivo Burdugalenſi vinis Gallicis onuſtam, etc. ad 
auc horas exiſt. vi et armis, etc. ac in Daniel Weed 5 
ton corrector. in Dom. navis, etc. inſultum, etc. 
eaud. navem, etc. ad valentiam 100 l. ac 70 Dolia 
vini Gallici valoris 300 J. monetæ Angliæ, de Bo- 
nis et Catallis Maturini Gantier, etc. ceperint, fu- 
rati ſint, etc. Billa vera. 

And Thomas Fames was indicted, for that upon 
Severn, beneath the firſt Bridge of the ſame, he 


" Rot. Admir. an, 28 El. m. 23. did 
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did aſſault one John Gethin, and others, and with 
a Gun charged with bullets, ſhot and hit the ſaid 
Jobn Gethin, that he then and there inſtantiy 
died. The Indictment runneth thus: Iuguiratur 
„% Thomas James de, etc. ſuper quandam partem 
maris vocatam Seavern, infra primum pontem ejuſ- 
dem, etc. vi et armis in quoſdam Johannem Gethin 
et alios inſultum fecit, et præfatum Johannem Ge- 
thin cum quibuſdam pilis tormentariis plumbeis, in 
bombardo, five tormento pretii decem folidorum in- 
cluſis, etc. unam plagam mortalem, etc. de qua idem 
Johannes Gethin ad tunc et ibidem inſtanter obiit. 
I fhall inſtance only in one notorious Piracy 
more, committed upon the ſame Navigable River 
of Severn, upon which were indicted William Hol- 
borne of Soutbold, in the County of Suffolk, Gen- 
tleman, Captain of a Man of War, called the 
Hopewell of Weymouth Melcombe Regis; Edward 
Wright of Berry, in the ſame County, Gentleman, 
otherwiſe called Captain Careleſs, Captain of a 
French Man of War, of the burthen of forty 
Tuns; Henry Ward of Barſtable, in the County of 
Devon, Captain of the Ship the Mary of Stone- 
houſe ; William Sweet of Stone houſe, in the County 
of Devon, Mariner, and twelve more by name, 
beſides others in general: for that upon the ſecond 
day of Auguſt, etc, they being in the ſaid three 
Ships, furniſhed in a warlike manner, between the 
Maritime places called Wormſhead and Oxmuch, in 
the River of Severn, within the Maritime Jurif. 
diction of the Admiralty of England, being pira- 
tically and felonjouſly gathered together, did by 
force of arms, viz, with Swords, Guns, etc. in 
the ſaid Robbing _— 3 and feloniouſly 
appointed between the faid Vormſpead and Ox- 
much within the faid Juriſdiction, the day and 
year aforeſaid, piratically and felaniouſly ſet upon, 
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climbiup. into, break and enter into four Mer- 
Chants Ships called the Margaret of Caermarthen, 
the little 1 of Caermartben, the Taſter of 
Milford, and the Margaret of Burrey, laden with 
divers Goods, Wares, and Merchandizes at the 
Fair of St. James, then lately held at Briſtol, 
whilſt, they were failing from the Port of Briſtol, 
towards the Port of Caermarthen, and did by 
force of arms aſſault and make Affray upon, beat 
and evil intreat, and put in fear of their lives 


James Joanes, Thomgs Richards, William Taſter, 


and Griffith Jones, Governors and Maſters of the 
faid Ships under God, and divers other perſons, 
Mariners of the ſaid Ships, unto the ſaid Pirates 
and Robbers unknown, being then and there, the 
ſaid day and year, in the ſaid Merchants Ships, 
in the peace of God, and their ſaid Sovereign the 
Queen, and three Packs of Woollen and Linen 
Cloth, Dowlas, Creſs- cloth, Holland, Cambricks 
and Lockerams, to the value of thres hundred 


pounds of Engliſb money, two great Cheſts of 
Velvets, Taffatees, and other Goods, to the value 


of two hundred pounds, one Iron Cheſt, to the 


value of twelve pounds, one pack of fine Dowlas, 
Eockerams,. Creſs-cloths, Hollands, Cambricks, 


Silk, Lace, and other Goods, to the eee n 
hundred and ſixty pounds of like Engliſh Money, 


one great Cheſt of Millian Fuſtians and Callicoes, 
and other Merchandizes, to the value of » ſixty 


pounds, and a Cheſt of large Hats, Mantles, and 


Clothes, to the value of thirty pounds of like 


Engliſ Money, of the Goods and Chattels of 


Griffith Atkins and Henry Philips of Caermarthen, 


Merchants, then and there, the day and year 


aforeſaid, between the ſaid Warmſoead and Ox- 


much, upon the ſaid navigable River, within the 
3 of the — aforeſaid, being Ta 
-"Y 
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and remaining in the Cuſtody and Poſſeſſion f 
the aforeſaid James Foanes, Thomas." Riabards, 
William Taſter, and Richard Joans, Maſters, uti 
der God, of the Ships, the Margaret of Cams 
then, the little Marthew. of the 
Taſter of Milford, and the Margaret of 
out of the ſaid Ships from the ſaid Maſters; and 
out of their cuſtody and poſſeſſion, did the and 
there piratically, feloniouſly, and violently take, 
ſteal, ſpoil, and carry away, contrary to the 
of the Sovereign Lady the Queen, her Crowd 
dignity, and contrary to the form of divers Sta- 
tutes to the contrary made and provided: The 
Indictment itſelf. runneth in they Lame form an 
thoſe before mentioned, viz. 
© Inquiratur' pro Domind Re gind. # Willielous 
Holbourne nuper de e in Comitatu Suffol- 
ciæ Gen, nuper Capitaneus navis militaris, The 
Hopewell, Portus de Weymouth Melcombe Re- 
gisz Edvardus Wright auper de Berrie in Camta- 
tu Suffolciz Cen. alias diftus Captain Careleſſe na- 
vis Gallice militariter inſtruktæ oneris quadraginta 
Adoliorum vel circiter: Henricus Ward nuper de 
Barſtable in Comitatu Devon. nuper Capiluntus 
nauiculæ vocat. the Mary de Stonehouſe: Williel- 
mus Sweet nuper de Stonchouſe in Comitatu Devon. 
Marinarius, nuper proprietarius dictæ naviculi vo- 
cat. The Mary, etc. ac divenũi alii pyratæ, el male- 
fafores incogniti, ſecundo die menſis Auguſti, an- 
10 Regni, etc, in prediftis. tribus nauibus militali- 
2 e, Func, etc. as is 4ullys ny en in 
11 1/8 nns. 
3 to ſhew. gan lt 4 ite Comnanndnias all 
happening upon theſe Ports and Havens, 
did and doth belong unto the Juriſdiction of the 
Admiralty properly, and entirely, and to no 
Kaler Juriſdiction, I ſhall inſtance in * 
un | 0 
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of many, whereby it will appear that when the 
-Ciry of London (who by their Charter have more 
power and privilege upon che River of Thames, 
than any Juckcatory whatſoever, except the Ad- 
miralry) have endeavoured to take cognizance of 
matters of this nature, the ſame dave been de- 
manded from them by the Admiralty Court. And 
that Record ſheweth, that one John Seatrard be. 
ing committed to che Comprer in WoodBreef, 
EZordon, for ſuſpicion of drowning a Boy in the. 
River of Thames, the Sheriff of the City of Lon. 
dum was commanded by the Admiralty to bring 
rhe ſaid Scatard before the faid Court of the Ad. 
miralcy, upon the 15th of March, in the goth 
year of Queen Elizabeth, which Precept was re- 
warned by Thomas Dixon, on the behalf ef the 
Sheriff of London, together witlr the ſaid Fob) 
8zaward accordingly, and the Frecept and Return 
* run in theſe words. 8 
Carolus Dominus Howarde, Buro de EHReghac 
tart ordinis Carterii Miles, magnus Aumirallus 
Angle, Hiberniz et Wallie, ac dominiorum et 
in — earundem, ville Callie, et marthiarum 
 Normanniz, Gaſconiæ, ef Aquitaniæ, 
ciaſſ i/que et marium dictorum regnorum Angliæ et 
Hiberniaæ præfectus generalis, ac ſocii noſtri Fuſsi. 
ciarii ad omnes ei fingulas proditiones, etc. ut in priori 
Pracopto in hoc capite citato, Vicecomitibus London, 
ner non Williemo Blunt cuſtodi Computator. — gon 
The Counter, in vico dito Woodſtreet, ſeu en 
diputato cuiounque, ſalutem: Ex parte prefate Dow. 
noſtre Regine tibi præcipimus, et mandamus qua- 
nus non ommitt. propter aliquam” libertatem, - ſeu 
PFranche/iam, quin ſub pand centum librarum de bo- 
nis veſtris quibuſcunque ad opus et uſum dictæ Dom. 
noſtr Regina et noſtrorum levand; Johannem Sea- 
2 MWherry· man ſuper ſuſpicionom Jubmer fronss 
75 pueri 
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pueri enjuſdam in in rivo Thames, infra. Juriſdir- 
_ tionem pred. apud Southwark in prætoria, ibidem 
die Veneris Prorimu guindicimo die menſis inſumtrs 
Marti circa horam nonam im nurara, ud cum Cate 
As eius detentionis, ft quæ coram oobis remanent, his 
refpondend que bi ox 5 Pont prefate Dom. noſtiie 
cum venexit, objicientur; et hoc nullatenus 
omittatis ſub pena. predict et periculo incumuui. 
Danm Londini in ſuprema curia | Admirallitatis 
prædicta, ſub ſigillo cjuſdem curiæ 12, dis Martii, 
Anno Dom. 1587. ftlylo Angliz, Reginægut, elk. | 
Anno 30. Jul. Cæſar Hare ward. endor ſat.” Tho- 
mas Dixon ex parte Nicecomilis London introduxit 
Hoc præceptum una cum retrodicto Joh. Seaward, 

die Veneris 15. Martii, 1387 

I might here take an occalion to ſet forth a num- 

ber ob Records. of the Admiralty," both of this 
mme, before it, and ſince, which would ſet farth 
the multiplicity. of Actions. entered, proceeded-in, 

and ſentenced in the Admiralty Court, for Inju 2 
ries, Wrongs, and Treſpaſſes done upon the 
ver of Thames, and other Ports and Havens, aha 
like wiſe ſhew that when parties have ſued inthe 
Coutts of Guridball,, London, or other Courts for 
any matter of ſuch injury, wrong, or treſpaſs 
done unto them, upon the River of Tm 
or ſuch other Ports, that they have been called in. 
te tlie Adiniralty Court, and there been proctedi 
ed againſt, and puniſnect for their concemprcagainiſt 
that: Court; ' and if I ſhould collect them altogether 
anch here ſut them forth, they would ar very 
mam for one of the:inſtunces fer:idowr by Sir A. 
ard Cutr, in his 22d Chapter of his fourth Book 
of his Inſtitutes, againſt the power and: Juriflic- 
tion: uf the Admiralty upun the urts and: Havens. 
> And yet perhaps it may b ſdid, that herein the 


— — * 


256 De Maritime Dircolgi; | 
not thereunto ; but when as many inſtances. 


be ſet againſt one, it is eaſily judged on * 
ſide the — lieth; but to decide the queſ- 


tion more clearly, I ſhall inſtance in ſome fewnob 


many of the Common Law's own Records, which 


plainly determine this point of Juriſdiction. upon 
the 'Ports and Havens, againſt the : inſtances 


brought by Sir Edward Coke, in his ſaid: 22d 
Chapter Sant the Juriſdiction and Power of _, 


Admiralty _—_ thoſe Ts, dt 


” bs 


. 


EF ER 
That by Writs de Procedendo out of the Chan- 
cery, upon Superſedeas from thence granted, 


the Admiral is ere ed to have "mi 
[fiir upon the Ports — Havens. I” 


H AT hath been ROO ſaid, I conceive 

might be ſufficient to convince the Judg- 
ments of indifferent men, that the Ports, Creeks, 
and Havens of the Sea are within the Juriſdiction 
of the Admiralty, and not within the Bodies of 
Counties. But, becauſe I know. this. 
ment may meet with ſome particular Contradifton, 
who will be apt rather to adhere to one Preſident 
out of the Courts at Weſtminſter, than be con- 
vinced by very many binding Authorities and au- 
thentick Proofs of this nature, T ſhall make this 


truth likewiſe evident by both Writs de Proceden- 
do, awarded upon Writs of Superſedeas, out of 
the Chancery, and by. conſultations awarded upon 
pre fibitions out of the Courts of Common Law. 


The 


CCCP 
- 
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, The Ship the Trinity of London, alias. the 
Trinity of Hull-bridge, lying at Anchor upon the 
Rivet G Thames, belonging unto one Teng 
Pierce, was there arreſted, and taken into the pdf- 
ſeffion of the Admiral, and a Super/edeas was 
brought; but Termino Mich, 27 Hen, 8. a Writ 
de Pracedendo was awarded in theſe words. 
Henricus octavus Dei Gratie Angliæ, ef E 


8 
a N bak i 0” 
ciæ Rex, fidet defenſor, Dom. Hiberniz, et in 
terra ſupremum caput Anglicanæ eccl. præclariſſimo 
conſanguineo ſuo, Henrico Duci Richmond et Som. 
magno Admirallo Angliæ, Walliz, et Hiberniæ, 
Normaniæ, Gaſconiæ, Aquitaniæ, eſuſve locum 
tenenti et commiſſario ſal. Licet nos nuper volentes 
certis de cauſis certiorari ſuper cauſa arreſtationis 
Alive attachiamenti cujuſd. navis vocat. the Trinity 
_ of London, alias the Trinity of Hull-bridge, « 
cum ſuo apperatu tunc infra Furiſdiftionem veſ- 
tram, ad anthoram refiden. ad quendam Thomam 
Pers jure dominii ſui quaſi pertinentem, ſub cuſto- 
dia veſtra exiſtentem, ut dicebatur, vobis mandavi- 
mus quod cauſam prædictam cum omnibus eam tan- 
gentibus guocungue nomine idem Thomas in cg 
Ma cenſeret, nobis in cancellariam ndſtram 2 
An diem in brevi noſtro contentum ubicungue tune 
Het Jab Mille veſtro diftinAe es aperte mitteretis 
2 Breve "noſtrum prædictum. I Duibu ſdam 1amen.cer- 
His Je" cauſes coram nobis in cancellaria noſtra præ- 
pris e ee ee releritale 
qua jure £ 41 8 5 um legem et conſuetudinem in u- 
ria Admirallifatis Angliæ bactenus uſilatum pateri- 
tis, procedalis, Dito brevi noſtro vobis prius in can. 
gain inde direfto_nen objtante. T. meipſo apud 
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Fobn Gilbert of Ratcliff ſued Thomas TM of 
Wookwich, Fiſherman, in the Admiralty Court, 
for certain Wrongs and Injuries done unto him 
upon the River of Thames. Thomas Tinſry Tg: 


- geſteth in Chancery, that he was there ſued 


diverſis negotiis, contrafibus, et querelis, ac ai 
rebus infra corpus Comitatus Cantiæ fattis, et emer- 
gentibus, and obtaineth ab Superſedeas : Jobn Gil- 
Bert being dead, Dionyſia, his Relict, Termino 
Hillarii, 36 Hen. 8. had a Writ de procedendo, 
which I have here ſet down. Se 

Henricus o#avus © Dei gratia, Angliæ, Fran- 
ciz, et Hiberniæ Rex, fide: defenſor, et in terra 
Eccleſiæ Anglicanæ et Hiberniæ ſupremum caput, 
Cbariſimo conſanguineo et conſiliario ſuo Joh. Vice- 
comiti Liſle, ordinis Garterii noftri militi, Baroni 
de Malpas et Somerſeii, Domino Baſſet et Tyafſe, 
magno Admirallo noftro Angliæ, Hiberniæ, Wal- 
liz, Ville et Mercbiarum noſtrarum Cales, nec nb 
Gaſconiæ, Aquitaniz eiſve in Curid noftrd prin- 
cipali Admiralitatis noſtræ Angliæ locum tenenti, 
officiali et Commiſſario generali, ſeu alii ejuſdem 
Curiæ noſtræ prefidi cuicunque et eorum cuilibet ſa- 
lutem, Cum nuper ex parte Dionyſiæ relidæ, et 
Executricis Johannis Gilbert dum vixit de RatEliffe 
in Comitatu noſtro Middleſexiæ defunt?i nobi. 7 
viter conquerendo monſtratum extitit quod cum idem 
Johannes dum vixit quendam Thomam Lindſey Je 
"Woolwich in Comitatu noſtro Cantiæ, *'Fiſherman, 
de et ſuper quodam contrattu civil et maritimo pro 
guibuſdam rebus et injuriis aliis eidem Johanni in- 


# ra noſtram FJuriſdictionem diltæ Admiralitatis 2 
fire Angliz ſuper publico flumine Rivi noftri Tha- 


 miſiz infra fluxum et refluxum maris, lira pontem 
Crvitatis noftre London verſus mare, initis, habi- 


„ 
* $ 


is, 


tis, fallis et illatis, ſecundum debitam legis formam, 
et ronſuetudinem Curiæ noſtræ Admiralitatis pra 
Gitz, coram vobis in eadem Curia implacitaverit, 
guodgue idem Thomas Lindſey cognitionem gi 
dem Curie noſtre Admiralitatis in ea parte 7544 5 
lenter et malicioſe ſatagens, declinare et debitum 4. 
gis proceſſum ibidem minus juſte impedire, ſuggerens 
inter alia coram nobis in Curia Chancellarie noſtræ 
quod vos eundem Thomam ad reſpondendum prefa- 
to Johanni dum vixit coram vobis in ditta Curia 
noſtra Admiralitatis noftre Angliæ predifte de di- 
verſis negotiis, contractibus et querelis, ac aliis re- 
bus infra corpus dicti Comitatus noſtri Cantiz, fa- 
fis et emergentibus, graviter diſtrinxiſtis et multi- 
pfliciter inquietaſtis minus juſte in ipſius Theme 
dampnum non modicum et gravamen, ac contra ſta- 
tutum Domini Richardi nuper Regis Angliez poſt 
Congueſtum ſecundi, anno regni ſui quinto decimo apud 
Weſtm. editi. Et eo pretextu didtus Thomas re- 
vem noſtrum de ſuperſedendo datum apud Weſtm. 
viceſimo ſeptimo die Maii, Auno Regui naſtri tricgli- 
mo guinto vobis minus rite dirigi procurauit, cujus 
guidem brevis noſtri uigore, vos in placito prædisto 
2 uſque ſuperſediſtis in diſpendium. Ideo quibu/- 
dam certis de cauſis coram nobis in ditta C ancellania 
noſtra propaſitis, nos in ea parte juſte moventibus, 
et maxime pro eo quod didtum brevem noſtrum de ſu- 
per ſedendo ab eadem Curia Chancellariæ notre in- 
provide emanavit, quia didtus Thomas pro rehus et 
injuriis inſra naſtram Juriſdiftionem Admiralitatis 
 noftre predifie factis et emergentibus juſte tracta- 
tus exiſtit, prout per quendam libellum coram uabis 
in difta Curia naſtra Amiralitatis naſtræ predifie 
oblatum, et reſponſiones didi Thomæ Lindſey 4d 
 Pofitiones ejuſdem ibidem virtute ſui K Jura- 
menti facti, et coram nobis in dictd Cancellarid no- 
ftra oftenſas plenius apparet. 6 Nos nalentes guid per 
| RED | 2 
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bujuſmodi malitiam et ſuggeſticnem cognitio in pr 
fata Curia noſtra Auna tatis noſtræ Angliæ zalt- 

ler derogetur, vobis mandamus quod in Placito io 
ſecundum legem et conſuetudinem dictæ Curiæ noſtræ 


Aumiralitatis noſiræ Angliz predifte procedatis, 


et partibus prædictis juſtitiæ complementum in ca 
parte baberi et partibus prædictis juſtititiæ com- 
Plementum in ea parte haberi et miniſtrari faciatis 
cum effetfu ditto brevi noſtro, aut aliguia Alia 
probibitione vobis inde in contrarium direct. in ali- 
quo non obſtanti. T. meipſe apud Weſtm. xix. die 
F cbruarit Ano . noftri WEN mo"ſexto.  . 

Southwell. 


| | | A 
Now it is plain this was an Action — in 


the Admiralty for, or concerning certain 1 8. 


and injuries done unto the Agent, within 8. 
riſdiction of the Admiralty ; and the inde whic 
is here ſaid to be within the Juriſdiction of the 
' Admiralty, is a Port or Haven, ſet down in ex- 
' preſs words, viz. the publick River of Thames, - 
within the ebbing and flowing of the Sea, beyond 
London Bridge towards the Sea, infra Juriſdictio- 
nem Admiralitatis Angliæ, ſuper publico flumine 
Kivi Thamiſiæ infra fluxum et reſluxum maris, ul- 

tra pontem Croitatis London, verſus mare, etc. 
And this Action is likewiſe there ſaid to be 
brought according to due form of law and cuſtom 
of the Admiralty Court, ſecundum debitam legis 
formam et conſuetudinem Curie noftre Admiralitatis 
 predifte coram vobis in eddem Curid implacitaverit. 
And Lindſey tor ſuggeſting theſe injuries done up- 
on the River of Thames, to be done in the body 
of the County of Kent, is ſaid to have endeavout- 
ed fraudulently and maliciouſly to decline the cog- 
nizance of the Court of the Admiralty, and un- 

_Jultly to hinder the due courſe of Law there: Cog- 

| nitionem 
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nitionem Nasen Curiæ noſtræ Admiralitatis in ed 
parte fraudulenter et malitios? ſatagens declinare et 
debitum legis proceſſum ibidem minus juſtè impedire, 
And he is ſaid unlawfully to have procured that 
Writ. of Super/edas to be directed to that Court, 

 breve noſtrum de ſuperſedends vobis minus rite dirigi 
procuravit; And that Writ of Superſeaeas is ſaid 
to have gone out raſhly and unadviſedly, improvi- 
de emanavit, becauſe Lindſey was juſtly ſued there 
for things and injuries done and ariſing within the 
Juriſdiction of the Admiralty, pro rebus et inju- 
riis infra naſtram juriſdittionem Admiralitatis noſtræ 
prædibtæ factis et emergentibus, juſte tractatus ex- 
litit. And it is there FE ad that the Cogni- 
zance of the Admiralty Court ſhall not by ſuch 
malice and ſuggeſtion, be wronged, Nolentes quod 
per hujuſmodi malitiam et ſuggeſtionem, cognitio in 
prefata Curia noſtra Admiralitatis naſtræ Angliz 
laliter derogetur: And the Court commanded to 
proceed according to law, etc. notwithſtanding 
the Super ſedeas, or any other Frohibitzon directed 
to the contrar). 
80 by theſe Writs de procedendo aut of the 
Chancery, the Admiral is acknowledged to have 
Juriſdiction u oy the Ports and Havens; and 
many more of the ſame nature rs be Inftanced 
in, d for "RY _ 1 omit. 
it MP1 Ok 
ls * de ale 
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CHAP. XIX. 


That by Conſultations out of the Carts of 957. 
non Lau, upon Prohibitions thence granted, 
it is clear the Admiral hath kts * 
on 5 Ports and Havens. 


the Chancery, upon Writs of Superſedeas 
ence granted, that the Admiral hath juriſdiction 
upon the Ports and Havens; ſo it is likewiſe evi- 
dent by conſultations out of the Common Law 
Courts at NVeſtminſter, upon Prohibitions from 
thence upon falſe ſuggeſtions granted, that the 
Admiral's power and Are doth extend unto 
the cognizance of ſuch cauſes as do from thence ; 
ariſe: ſame of which I ſhall inſtance in. 
- Patritk Landy of Brobeda in Ireland ſued Richard 
Prideaus i in the Admiralty Court pro quinguaginta 
les dicars pellium ſalſorum, libelling that the ſaid Ri. 
chard Prideaux had infra flurum et reſlurum maris 
received and taken into his hands and poſſeſſion, 
the Goods and Merchandizes aforeſaid, and kept 
the ſame, or otherwiſe had deceitfully alienated 


re it is manifeſt by Writs de "UP out 1 


them, or diſpoſed of them, 7p/um Richardum Pri. 


ux bona, res et merces, etc. in manus et poſſeſſio- 
nem ſui ipfius Richardi infra fluxum et refluxum ma- 
ris accepiſſe et ſumpſiſſe, eademque tunc penes a ba: 


 buiſſe, ſen ſaltem eadem dolo malo alienaſſe, 


rideauæ ſuggeſteth that theſe fifty Dickers of 


Hides being in certain Warehouſes at Padftow, in 


the County of Cornwall, infra corpus ejuſdem Co- 


mitatils; were by George Syddenham and George 
"Francis there fold and delivered unto him, and by 


him 
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him received and kept, and converted to his on 
_ Uſe, and that he was unjuſtly vexed and ſued in 
the Admiralty Court for the ſame, contrary to the 
Statutes of 13 and 15 of R. 2. and obtained a 
„„ 0 
But the matter being argued in Court, and 
the Goods and Merchandizes being found to have 
been in the poſſeſſion of the ſaid Prideaux within 
the Juriſdiction of the Admiralty, viz, within the 


5 ebbing and flowing of the Sea, 19 die Junii 38 


Eliz. a Conſultation was awarded, which faith, 
Quia tamen Fuſticiariis noſtris apud Weſtmon. per 
' debitam Examinationem in hac parte fattam, ſatis 
Conſtat quod predia Curia noftra Admiralitatis in 
Eu uſmods placitis, dummodo res fic ſe babeant, ali- 
zaliter in eiſdem impediri ſeu retardari non debeat. 
The Conſultation I ſhall here ſet down at large, 
whereby both the Libel, Suggeſtion, Prohibi- 
tion, and Conſultation will appear. _ 
Elizabetha Dei gratid, Angliz; Franciæ, et Hi- 
bernie, Regina, fidti defenſor, etc. venerabili viro 
Julio Cæſari legum Doctori ſupreme Curie Admi- 
ralitatis Angliæ locum tenenti, aut alio Judici in 
Bac parte cuicunque ej uſdem Curiæ, ſalutem. Cum 
nuper oftenſum eſt nobis quod in ſtatuto in Parlia- 
mentor Domini Richardi nuper Regis Angliæ ſecundi 
poſt Conqueſtum, apud Weſtm. anno Regni ſui ter- 
tio decimo tent, edit. inter alia inactitatum fuiſſet' 
authoritate ejuſdem Parliamenti, quod Admiralli et 
eorum deputati ſe ex tunc de aliqua re fata infra 
regnum Angliz niſi ſolummodo de rebus fattis ſuper 
altum mare, prout tempore Domini Edwatdi gquon- 
dam Regis Angliæ, avi prediftt quondam Regis 
Richardi ſecundi, debite uſum fuifſet, nullatenus in- 
tro-mittant. Cumque etiam per quendam alium atrum 
in Parhamento prædicti quondam Regis Richardi ſe- 
cundi anno regni ſui quinto decimo tent, edit. inter 


1 


— 


Richardum contra debitum 


. 
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extera declarat. ordinat. et ſtabilit. extitiſſet aul ho- 
att g 7755 em Parliamenti quod de omnibus. e, 
75 <1 citis et querelis, et de omnibus. rebus fas 
Bot ib ehe. infra corpus 1 tam 
— Wa uam per aquam ac etiam de WIecea.. 
a Chia eee, nullam ba lea cagnitio: 
nem, p poreftatem, nec furiſdiZionom ; 3 Jed guad fant. 
omnia huj uſmadi, contraftus Placi la ei guereleæ, atque 
omnia alia emergentia in corpus Comitatus,. tam per 
terram quam. per aquam, ut prædictum e, ac etiam 
Mrectum maris triat. terminat. diſcuſſ. et remedial. 
per legef Terre, et non coram Admiralle,.. nec Per 
Aumirullum, nec ejus locumtenent. guovus modo, ac 
nuper ex Tnſenuatione Richardi Prideaus ae Padſtow.. 
in Comitatu Cornubiæ 1 Matar et intel. 
leximus, uod guidam Patricius Landy de Broheda in 
regno 207 Iiberniæ mercator, fatuta. et. leges 
predifta minime  Ponderans ſed machingns ipſum... 
g. is bujus regni Angliæ 
formam, & contra vim, . et effect um ſtatuto- 
rum "pr ediftorum. Th + 2 de. et pro quibu dam bonts.. 
rebus et nercibus, viz. quinquaginta lez Dickers.. 
Pellium ſalſorum eidem We per quoſdam. Geor- 
gium Sydenham et Georgium Francis apud Villam 
4e Padſtow in C omitatu noſtro Cornubiz in gib. 
dam domibuf vocat. \Waterhouſes, ibidem infra. cart 
pus guſlem Cumitatus, et non ſuper alium mare ven- 
ditis ac deltberatis, ac per Ipſum Richardum ibidem... 
receplis, Babitis, et detentis, et ad u gam um pro- 
prium tonverſis, ac pro gjuſdem captione, poſſaſione, 
conver fione,” et detentione eorundem inde ite et injuſte 
gravare, opprimere, 4 fatigare ipſum Richard. pro 
iiſdem rebus et mercibus, ac pra predittis captions, \ 


poſſeſione, conver ſi zone, et detentione eorundem inter 


alia bona res et mertes per præfatum Patricium in 
edgem Curid coram vobis libellando ſpec. indebite et 
ks gr avare, opprimere, et fatigare ipſum Richar- 

dum 


- 
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dum pro eiſdem rebus et mercibus ac aliis, ac pro 
 predifforitm"captione, pofſefſi lone, conver fione, et 
detention” corundem in Curid Admiralli tatit coram 
vob auf alib judice in bac parte competente quacun- 
que Ve rum Helen tenente traxit in placitum caute, 
falſe; 2 "ſubAole in eadem Curia Admirallitatis con 
ram vobiñ aut aliquo v 22877 libellando, guerelando, 
er allegando eundem Richardum Prideaux, bona, - 
res, el nercęs per præfatum Patricium in eadem Cu- 
rid, coram vobis fic libellando ſpeciſice in manus, et 
poſſe efſionem ui 25 425 Richardi infra fluxum et re- 
Aurum maris accepiſſe, et ſumpſiſſe eadem, tunc pe- 
nes ſe babuiſſe, ſeu ſaltem eadem dolo alienaſſe, eun- 
demgus Richardum in eadem Curia coram vobis vel 
aliquo veſtrum, occaſione predita comparere, et ei- 
dem Patricio n de et in Premiſfi 5 reſpondert 
E in cauſa civili et mariti ma, licet eadem ho- 
na, res et nertes eidem Richardo in forma prædicts 
vendita et deliberata viceſimo die Februarii, ann 0 
regni noſtri triceſimo tertio, apud prædictam villam 
de Padſtow predifam infra prædictum corpus Co. 
nitatus Cornubiæ preaitte ; et non ſuper allum 
ma#t per prafatum Georgium Sydenham et Geor- 
gium Francis eidem Richardo Prideaux, ad opus et 
1 ſum e A Richardi deliberata fuere, minus jule 
abſtrinxil As licet Richard. idem materiam ſuperi- 
us tontentam in praditta Curia Admiralitatis coram 
vobis aliove Fudice antedicto in exonerationem ipſeus 
Richardĩ in præmiſſis Jepius 7 Placitaverit et allegave- 
rit, ac illam inevitabili veritate et teſtimonio pro. 
bart Thidem abtulerit, vos tamen aliuſue judex difte 
Cots Aumiralitatis antediłtæ, placitum et allega- 
tionem admittere penitus recuſaſtis ſeu recuſavit, | 
prædictuſſue Patricius ipſum Richardum in FOR, - | 
rebus et mercibus prediftis in forma pradifta ven- 
ditis et deliberatis nec non in expenſis ex parte," et 
. parten prædidi Patricii, et ſuorum * 
de 
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Aus complicum- in cadem Curia Admiralitatis fact. 


condemuari et condemnatum ad eſfectualem ſolutio- 
nem corundem cogi et compelli per vos aut alium Ju- 
dicem Curie illiur, et per veſtram vel ejus diffiniti- 
vam ſententiam froe finale decretum totis ſuis viribus 
conalur, et indies machinatur, voſque ſtatuta præ- 


difta mimime ponderantes placitum prædictum de et 


ſuper, præmiſis coram vobis alive judice antedicto 


nuger tenuiſtis, vel adtunc tenebatis, fic diffinitivam 
veſtram ſententiam et finale decretum inde fulminare 
et pronunciare properaviſtis ſeu properavit in naſtri 
contemptum et ipſius dampnum non modicum et gra- 
vamen, et contra formam et effectum ſtatutorum 
prædidtcrum; unde idem Richardus in Curia naſtra 
coram Fuſticiariis noſtris apud Weſtm. auxilium et 
muniſicentiam noſtram humillime implorando ſuppli- 
caſſet ſibi de remedio congruo provideri per quod nos 


jura coronæ noſtræ regiæ, ac leges et ſtatuta regni 


naſtri Angliæ prout vinculo juramenti aſtringeba- 

mur manutenere volentes, ac contra eadem volentes 
* 8 . . . o . 

hgeos naſtros ſectis vel ſuſpenſionibus violari aut in- 


quietari illicitis, vobis et cuilibet veſtrum per bre- 
_ vem noſtrum prohiberemus et præceperimus firmiter 
injungendo ne ulterius placitum prædictum ſeu quic- 


quid. aliud præmiſſa aliqualit. tangent. ſeu tangens 
verſus prefatum Richardum ulterius teneretis, ſeu 
aliquis veſtrum teneret quoviſmodo, nec quicquam 
inde attemptaretis vel attemptari procuraretis quod. 


' iþfius Richardi præjudicium aut noſtri: ſeu corone, 


naſtræ Regie, aut legis et conſuet, vel ſtatutorum 
regni ,noſtri Angliz contemptum ſve derogationem 
cadens valeret quoviſmodo, ac ne ipſo Richardo oc- 
caſiane buji ſmodi placiti citando, excommunicando, 
maolſtando in aliqus ſeu gravundo ſuperſederetis et 


defifterctis, et quilibet veſtrum ſuperſederet et deſſte. 


ret amino ipſum Richardum penitus. abſolventes 
et exonerantes de eiſdem. a e 


1 * 


_ 


o,, Sen ariſidifion 26 
Qua Fuſticiariis noſtris apud\Weſttmon: per de- 
dn Examinutionem in hat parte factam ſctis cin 
u prædicta Curia noſir Admiralitatis in 
bujoſmod placitis dummodo res fic ſe babeaut'alihua- 
litter in eiſdem impedire ſeu retardari non debent, at 
qu pro lius Pat Fatricius brevemnoferum de confulta>' 
 tione-vobis\ divigendum in cauſa prediffa habeat'; 
lues vobis mandamus quod. predifius Patricius . 
cauſa ſua prædittu in præuicta Curia noſtru ai Ami 
rlalitatis prædictæ licitè procedere et facere daltat 
quod ad prædictum Curiam naſtram Admiralitatis' 
naveritis pertinere, preditto brevi noſtro de probi- 
bitione ut cungur inde forma pradicta diretto in ali. 
uo non obſtanti. T. E. Anderſon apud Weſtmon. 
dtecimo nono die ge Arno d 15 N triceſnne” 


aa. 
 Culnicke Scott,” 


Sb alin the- granting AG this Eanfultitives 
by the Lord Chief Juſtice Ander/or,” and before 
the cauſe could come to hearing, or to be fully 
determined in the Admiralty Court, Pride aur up 
on the ſame Suggeſtion procureth another Profi- 
bition from the Lord Chief Juſtice Punbum, and 
thereby again ſtayed the proceedings in the A 
miralty Court, until the 41ſt year of the 
But in that year vice/mo ſepiimo die Juni, pon 
re examination of the point, another Conſultation 
was awarded agreeable with the former; and the 
Admiralty Court: was then a ſecond time fer” free 
to determine the Cauſe in theſe more e ä 
words: [deg vobis mandamus quod preditius Fatri- 
_ cins in cauſa predittu quad onnes' hujuſmodi ret 
f contralãus præditt. ſuper ane mare, vel ſuper efus 
neceſſaria dependentia, Ita quod: vosi vel: predittus 
Fatricius de aliquibus rebus, contractibus fra cor 


oper cod fl: m. 8. 


Puts 


268 The Muritime Dicavlogie ; 

s rj Comitatus regni noſtri Angliæ fairs ne 
intybmblatit, eic. in Curia Admiralitatis pribllitl . 
chr vobir, Jew aliqud veftrum lierte prbceuert et 
Faces bultat, etc. DI IN an CENTS IALY 

Now Rere doth this Conſultation put à plain di. 
ſtinction between the bodies of counties and the 
Ports ant Havens, here called necgſania dependen- 
{| tin alt maris rad indeed they are-fuch neceſſary 
[| dependants on the Sea, that they may very well, 
g | nay they muſt be called mare; the Sea, though Hot 
1 dann mart, the high Sea; Otherwiſe needleſs and 
| | altogether" in vain was this diſtin&ion of mare er 
[| Slum mare, of the Sea and the high Sea and 
1 main Sea; if the Ports, Creeks; and Havens were 
i nöd Hark, Sea; and thoſe parts of the" Sea further 
| remote from the Land, altum mare, the hig or 
mam Sea. An then let us conſider that though, 
upon every ſuggeſtion,” whereon a Prohibition is 
in uch eaſes awarded upon the Statute of the 1 3th 
vl Richard the Sechnd, the words ſur le meer in 
the ſame, be in the Prohibition tranſlated ſuper al- 
um mur; yet will not thoſe words ur le meer, 
nor any other words in that Statute bear any ſuch 
conſtruction (as By the faid Statute, if looked in- 
to, will appear, which Statute «ſhall be herèafter 
ſet down at large according to the Parliament Roll 
in che Tower *) And then is there nothing at 
all contained in the Statute, which can ſo much 
as ſeem to limit the Admiral to the High | Seas, or 
exclude his Juriſdiction from extending to che 
Ports; Creeks, and Havens, which ate Sea, tho! 
not high Sea. And ſo the very Foundation where- 
| or all the Arguments, which tend to tlie — 4 
I tion of the Admiral of his Juriſdiction 
| Forts and Havens are Erdunded, is clearly thn 
| 


away. 718i 1 8 eee 6 (. 542 Man 


Enf. cap. lib, 3. - 
EI | | Puk 


—— 


Or, Se- uri 2 


Patric Landy likewiſe ſued Fobn Pride of 
Padbow pro tribus millibur centenis ſepi lhelland⸗ 
eundem Johapnem Prideaux Bona, reg, et merces 
* largo 5 ac alia bona, Yes, el merces in maus Et 
ſe Monem ſui inſius Johannis infra flunum, er, rr- 
flarum maris accepiſſe et ſumphiſſe, eademque ſunt pe- 
nes ſe babuiſſe, ſeu ſaltem eadem dolo alienaſſe, etc: 
Pridrauꝛ upon ſuggeſtion that thoſe, Goods and 
Merchandizes were per quendam Georgium Syden- 
ham nuper Capitaneum navis An glicanz vocaf, the 
Black Boat apud Villam de Padſtow in Comi ſata 
Cornubiz, infra corpus ejuſdem. Comitatus, 14, nun 
ſuper altum mare vendita et deliberata, et per ipſuts 
Johannemy ibi recepta, habita et tenta, et od nſum 
Juum proprium converſa, etc. And obtained . 
hibition. 
112 Feb. 37 Elz. A Conſultation i is awarded 
in the ſame words with the otber. 

The fame Patrick Landy ſued Digorius Holman 
in the Admiralty, pro quinquapinta dyceriis pellinn 
Hibernicorum, libellando quod idem Digorius pra- 
 diftas quinquagintas carias pellium ſub nomine ba- 

norum, rerum et mercium in manus et poſſelſfonem 
ſuas infra fluxum et refluxum maris accepiſſet. er 
Jumph Bets, eafdemque tunc penes ſe habuiſſet, & ſal- 
lem eaſdem dola alienaſſet, eic. a 
5 Digorius Halman upon ſuggeſtion that Gremfield 
"Halſe, Nicholas Flalſe, and Fobn Hoyel alias How- 
ele at Plymouth;: in the County of Deuon, infra 
ur pus ejuſdem. Comitatus Devoniæ, et non ſuper. al- 
um mare ee poſſeſtonati de dictis gainguaginta 

2 Pellium, etc. et pro certh denariemum ſum- 

arganizarunt et vendiderunt eidem Digario 
Hato 4 en Jahanni Martin, tt, Tho- 
ine pfaedictas quingquoginta Dicariasm pal- 
vun, etc. And obtained a Prohibition. TS * 


* Super cod. fil. m. 15. 


Vicx- 
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g Hiceſimo ſerto Maii 40 Eliz. a amen 
Was award ded 7. Edwardo Anderſon. . | 
And as before, ſo here in this ſame cauſe, 2 2 

upon the ſame ſuggeſtion, a new Prohibition was 

awarded by the Lord Chief Juſtice Popbham. 
But 26 Maii 41 Eliz. a Conſultation was again 
. 4 40 as in the before mentioned cauſe, and 
many more 1 might likewiſe inſtance in, and ſet 
forth both the Prohibitions and Conſultations at 
large, but that I ſhould thereby too much e : 


this Treatiſe, _ 
No as by the Writs de Procedendo ok 


out of the = Court of Chancery, upon Super- 
ſedeas in the former Chapter ſet down, ſo by the 
Conſultations upon Prohibitions awarded out the 
Courts of Common Law here ſet forth, I hope it 
is evident enough, that the Admirals Juriſdition 
extendeth to the Ports and Havens, and to all 
things done thereon. ® Vide etiam que ſunt in wy. 
9. Ari tertii ſpecificata. 


-8- Sup. eod. fil. m. 17. b Infra lib. 3. p. 9. 717 


- * * * 
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That ebe Ports, Havens, and 1 1 
Ships do lie or ride at Anchor, are not 
- aoithin the bodies of Counties, but that the 
FJuriſdiction abich the Admiralty bath' _ 
cientliy had thereon, hath been by A of 
Lament reſerved thereto. 1 6 8925 


44 'H 74 .F. 


OW Nie that ind Ports. 50 11 avens, 
' whereon S and other Veſſels. do ride 


and he at Anchor, are not only. of a different 
nature 


"7 
* ©. 5 
0 1 8 
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nature Hom bi ing but are abſolutely coriſiſting 
of the ſame nature with: the Sea, and are forme 
times more drawn in, and ſometimes again! fur- 
ther ſtretched out; and are from antiquity, both 
by ancient Authors and ancient Records, tenmed 
and called the Arms of the Sea, as indeed moſt 
Proper ly they ſtill are, I cannot eaſily be induced 
to think vw theſe Ports or Havens, by being on. 
ly encompaſſed on both ſides with Poor Coun- 
ties, and touched upon by the banks thereof, can 
be ſaid to be within the body of either of thoſe 
Counties, or ſo much as the leaſt member, part, 
or parcel thereof, or ſo much as Far be _ 
to be within the ſkirts thereof. : 
J muſt confeſs that many pargioulge Staty 
and) new Laws have been made, directing 1 
and ſuch things to be done or not done, either 
Sea, or upon any Port or Haven, which by the 
Civil and Maritime Laws had not been formerly 
in the ſame manner, or perhaps not ſo fully di- 
rected: And the cognizance of ſuch matters by 
the ſame Statutes and Laws, may ſeem to bels 
unto other Courts, as well as unto the 
by reaſon whereof ſome have often reached at all. 
and have ſtrove to hold more in one hand chan 
they could graſp in both their arms. But :ſuch 
things both upon the Sea, and upon the Ports 
and Havens, as have been anciently deter- 
mined by the Admiralty, according to the Laws 
Civil and Maritime, have not been by ſuch 8 
E tures or new Laws really taken therefram, no 
were ever intended to be: But the fame have — 
| conſtituted and made in affirmance of the power 
and authority of that Court, as well upon the 
Ports and Havens as upon the high Seas; ghd 
have been by expreſs words continued theretints, 
and the COgHIZARCE of- many ſuch matters, by uch 


31150 ; new | 
4 
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new Laws appointed, have been directed unto 


un, 


1 ſhall inſtance only i in one e Statute that e 


che ſame, and then leave this TS and. betake 


myſelf unto another. 

By the Statute of 32. Hen. 8. cap. 14. A rate — 
ſet what ſhould be paid for the freight or portage 
of ſeveral particular ſorts of Merchandizes from 
the Port of London to other places, and from 
thence to London; and this being a thing mut- 
able, which could not be formerly ſettled for a 
perpetual Law, according to any Rules or Laws 
Civil or Maritime (though the like had been, for- 


merly done by the Admiralty pro tempore, as ap- 


reth by the Inquiſition taken at Quinborow, 


and the other Statutes and Articles of the Admi- 


ralty before ſeveral times mentioned) the cogni- 
x of the exceſſive freight taken for tranſporta- 
tion of theſe particular ſorts of Merchandizes, was 
by the ſame Statute to be taken in the Courts at 
Weſtminſter. As for the forfeiture of the double 


value of the freight ſo taken, the one halt to the 
King, the other half to the Informer, yet the ex- 
ceſſive rates for freight in general taken for tranſ- 
portation of any goods whatſoever, and from and 
to any Port or Place whatſoe ver, having been 
puniſhable by the Admiralty, that power is no 
more taken from that Court by this clauſe, then 
the trial of piracy, etc. by the Civil and Maritime 


Laws is from thence taken by the Statute of H. 8. 


27. cap. 4. et an. 28. cap. 15, which giveth a 
power to that Court to try the ſame offences after 
another manner, which is a $ ing. by all of. ne 


rofeſſions acknowledged. 
Another clauſe We was contained in the faid . ; 


tute, that if any Stranger, Denizen, or not Denizen, 
10 lade on board any Engl i Bottom any of their 


Goods, 


+ 
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Goods, Wares, and Merchandizes to be trans 
ported to any foreign Port, that they ſhould pay 
no other 'Cuſtom or Subſidy therefore, than ſuch 
as the Fnpliſh paid: but in caſe that they did lade 
their ſaid Goods, Wares, and Merchandizes 
aboard the Ships or Veſſels of Foreigners, then 
they ſhould pay ſuch Cuſtom or Subſidy as had 
been uſually paid by Foreigners. 1 


had - 


| This being a thing newly by that Statute aps 


pointed, and not determined formerly by the Ci- 
vil and Maritime Laws, whereby the Admiralty 
prtoceedeth; yet was it by the ſame Statute pro- 
_ vided, that, if there ſhould be no ſuch Ships of 
Veſſels of Zxgland, or Dominions of the ſame, at 
or in the Port, Haven, or Place where the faid 
Strangers, Aliens, or Denizens, their Servants or 
Factors would freight or lade their Wares and 
Merchandizes toward the outward Regions, that 
then if the ſaid Strangers or Denizens, their Fa- 
ors, Attornies or Servants, before he or 9 did 
lade, freight, or convey the ſaid Goods, Warey 
Commodities, or Merchandizes into any ſtrange 
Ship or Veſſel, did notify and declare the fame 
lack or want of ſuch Engliſ̃ Ships or Veſſels, un- 
to the Lord High Admiral of England for the 
time being, or 2 Lieutenant, Deputy, or De- 
puties, if, etc. and did obtain his or their Certifi- 
cate to be made under his or their Seal, to whom 
ſuch notice or declaration was to be made of lack 
and want of ſuch Eng; Ships and Veffels, that 
then it ſhould be lawful for them to freight and 
lade their faid Wates and Merchandizes in any 
_ ſtrange Ship or Veſſel, at that time being in the fame” 
Port or Haven, and to pay none other Subſidies 
or Cuſtoms therefore but as the Engiiſh Merchants 

did uſe, and ought to do by the Laws and Cuſtoms 


., . o 


27. The eds ; 


.- And it is enacted by the ſaid Statute, that the 
Oder, and Owners, Maſter and Maſters, and 
other Governor and. Governors of Ships, and 
every ot them, to his or their power, and for as 
much as in him or them ſhould. be, ſhall provide 
that all Wares and Merchandizes which ſhall be 
by Merchants, their Factors, or Servants, or any 
of them, brought into any Ship or Veſſel, ſhall 
N and in good order ſaved and kepft. 

And under that clauſe it is provided, that if 
Merchant, Stranger, or other, find himſelf 
bv Abs or. damnified by negligent keeping of 
the ſaid Merchandizes or Wares, or by long de- 
laying or protracting of the time in taking the 
Voyage, by the ſaid Owner, his Factor, 'Mafter, 
or any the Mariners of the ſaid Ship, otherwiſe 
than ſhall be agreed betwixt the ſaid Merchant, 
his Factor, Attorney, or Servant; and Maſter or 
Owner in or by the ſaid Charter-party i, (not be- 
ing letted by wind or weather) ſhall and may have 
his remedy by way of complaint before the Ta 
Admiral of England for the time being, his Lieu- 
tenant, or Deputy, againſt the ſaid Owner or 
Owners; Maſter or Maſters, Governor or Goyer- 
. nors, or his or their Factor or Factors; which 
Lord Admiral for the time being, his Lieutenant 
or Deputy, ſhall and may ſummarily, and with- 
out delay, take ſuch order, and give ſuch: directi- 
on therein, as ſhall be thought to his or their 
diſetetions moſt convenient, and according to right 
and juſtice in that behalf, which is in affirmance 
of the Civil Laws before mentioned k. 
But Mr. Poulton rendreth this Statute: obſolete : 
And: for the firſt part of 1 it, which ſetteth a rate 


iS 5 the Chatter .party, 3 made at 7 by * 
Statute is cognoſcible by the Admiralty for the Breach 'of i it. 
125 pity OP. Cap. 10, 11, 12, 13. hujus lib. 2. 


ke 
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What ſhall be paid for the freight or of 
Goods and N Rs Port es. 
don to other places, and from thence to London, 
1 muſt needs agree with him, that the ſame may, 
or neceſſarily muſt be obſolete and out of uſe; for 
that ſince the time of making of the ſajd Statute, 
the rates and prizes for Cables, Anchors, and 
other Tackle, Furniture, Victual, and other Pro- 
viſions, have been — altered. and encreaſed, 
nor indeed are, or can the Ships themſelyes either 
be built or bought at ſuch rates or prizes as they 
then were, fo that they cannot be let for the ſame 
* they then waſh 
For the other clauſe of Foreigners tran] rti 
their Wares and Merchandizes wn ſporting 
to pay no more Cuſtom than the Exgliſs, whether 
the Cuſtomers have diſuſed the ing and ſo made 
it obſolete, or not, Iknow not. But i in caſe they have 
ſo done, I know no warrant or Cauſe they 
have for ſo doing; but for the e Clauſe, 
that Maſters and Owners of Ships rovide, 
that all the Merchants Wares and u Mn 
ſhall be in good order ſaved and kept, and == 
the Merchant which ſhall thereby, or by delay, 
or protracting of the Voyage (without juſt cauſe) 
longer than the time agreed by the Charter-party, 
find himſelf aggrieved, ſhall and may have his 
rethegy 1 in the Admiralty. 
| I This is only in affirmance of the Law 1 chat 
Court, and was both before the making of that 
Act, and hath been ever ſince uſed and pradlilec 
in that Court, and cannot by the diſuſe of it at the 
Common Law (where it is not by that Act at all 
do be uſed) be made obſolete, but is by the pra- 
CLice and uſe of it, where it is appointed tt to be 


1 Sup. cap. 10, 11, 12, 13. . hyjus lib. 2, 


T 2 -_ uſed, 
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uſed, held, continued, and preſerved from being 
made obſolete there.” iT | 

Now no man can ſay, but that this ſaving and 
— of bm Cher, wort 
honeſtly; and in er, O 
ſuch ſaving and BY Wem hone 1712 NE in 
good order, as well whilſt the Ship or Veſſel re- 
maineth in the Port or Harbour, as when ſhe 
cometh at high Sea; and the delaying and pro- 
tracting of time in raking of the Voyage elles 
next good wind, according to the ela q 
by the Charter-party, i is moſt certainly a wrong or 
injury done upon the Port or Haven, and the Ju- 
nildiction of the Admiralty in cauſes of this na- 
ture upon the Ports and Havens, by this Statute 
affirmed and confirmed. 

And moreover the very breach of the Charter- 
Party, though made at land, is by this Act affirm- 

ed to be cognoſcible in the Admiralty, which 
bringeth me in the very next Plare upon that 
point and particular, wherewith 1 ſhall begin the 
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That 'all, Differences Abe 1 Cantratts 6 am- 
18 

| ris Maritime Affairs ought to be tried 


n | in „ ar. * We U 
thre. ood iy: 


-AVING been thus * upon the Ports 
and Havens, it is now full time to begin to 
think of the diſcharging of the Ship, and the deli- 
very out of her lading to the Merchants, to whom 

| oo ſame belongeth, and for to come to the caulk- 
„ fitting, trimming, preparing, and furniſhing | 
of her with Victual, Tackle, Apparel, and Fur- 
niture, etc. and manning her with Seamen and 
ariners for ſome Voyage, and taking in of her 
ding from the Merchants, or their Factors, to 
be tranſported in the ſame. In the effectinę of” all 
wingh ſeveral men of ſeveral Occupations, rades 
and Em ploy ments, are ſeverally to be contractet 
V2 with, 
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with, as Vell at Land, as upon the Port and 
Haven. The validity and invalidity of all which 
contracts, Sir Edward Coke would have to be cog- 
noſcible, triable, and determinable in the Com- 
man Law Cddrts, according to the Courſe of the 
Common Law, and not in the Admiralty Court, 
or according to the Proceedings, Rules, and 
- Grounds of the Civil and Maritime Laws. But I 
muſt here likewiſe adventure another diſpute with 
him upon this point. 

And 7 firſt I ſhall offer * 1 to the con- 
trary, and then endeavour an anſwer unto his Ar- 


guments. And after both, I ſhall ſet forth what 


Laws have been made for e determination of 


Tuch differences as ſhall ariſe upon fuch contracts, 
by which Laws certainly they are ſtill to be de- 
termined. 
And firſt I fay that by Ships and Shipping, 
this Nation is ſecured and Mer oe from foreign 

. and by Trade and Commerce with fo- 

Nations not a little enriched; and neither 
Shopping nor Trade, can be upheld without the 
welfare of Merchants, Owners of Ships, Fi itters, 
Furniſhers of them, Mariners, eic. 

And this welfare of the Merchant, Owner, Fir- 
ter, Furniſher, and Mariner, cannot be main- 
tained without a ſettled Juriſdiction of Admiralty, 
regulated according to the civil and maritime 
Laws, ſettled amongſt, and known unto all mari- | 
time Nations. 

- Becauſe (as it is well known) all of them hive 
dealings with ſuch foreign Nations abroad, and 
ſuch foreign Nations witk them at home, Who 
both expect and will have the ſame Juſtice meted 
to them, that they meaſure unto others ; elſe will 
they both forbear to trade with that N ation, TER 


z 
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thall FRO them that Juſtice, and likewiſe deny 
that Nation to trade with them. 

| Now: it is moſt certain that the Winnt La 
of this Kingdom, are fo different from the civil 
and maritime Laws, that, if maritime Cauſes (be 
they either for freight, wages, damages done to 
Merchants Goods, Building, Tackling, and Fur- 
niſhing of Ships, etc.) ſhould be here determined 
by the 1 Laws of this Nation, and be- 
yond the Seas by the civil and maritime Lays, 
they muſt neceſſarily receive many of them, a dif- 
ferent; many of them a clean contrary Jadg- 
ment. | 
I To inſtance briefly in ſome few of many; if 

Mariners be hired to ſerve in a Ship, for ſo much. 
by the Month, and ferve divers Months in her, 
and the Ship dieth at Sea, and never maketh 
port; here the Judgment of theſe two, Laws will 
e clean contrary, , +» 

| Likewiſe, if a Ship be let to freight at 2 cer- 
rain rate by the Month from Port to Port, and ſo 
home again, and the Ship in ſome of thoſe Ports 
ſhall be embarked for ſome months, here the 
Judgments of the two Laws both for freight and 
wages for thoſe months will be contrary, and u 
on other emergent cauſes from hence ariſing, the 
Judgments will likewiſe be, in ſome far different, 
and 1 in other ſome clean contrary; - 

If the Merchants Wines, Oils, etc. be leaked 
out end for end, the Judgments upon Action for 
the freight will be different, if not contrary. 
If the Merchants Goods ſhall be damnified by 
ill ſtowage, or careleſs looking to, or ſhall be pur- 
| loined or ſtolen, the party not known, or if 
known, not able to make ſatisfaction here, upon 
Action brought by the vg far his freight, 2 

* 1 
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bythe Mariners-for his Wages, ther Judgments 
bo 9 pln much. 4 802 Hr 019 no Ji 4101171 
ace aten an at Sea; or in any ort or Haven, 
and her lading be in danger, and ſome 
caſt over board, for preſervation of the 
= by-the maritime Laws, the remaining Goods 
are to be caſt into an average, to make ſatisfaction 
for the Goods caſt over board, by which Lau- 
certain Rules, as well concerning the danger, the 
nature of the ſeveral Goods, and the caſting them 
ovet board, as cuncerning the Average itſeff to be 
made, art preſcribedʒ which Rules are not known, 
ot o Mned by the municipal Laws of this Nation; 
and therefore cannot that Law take cognizance 
thereof, and con ſequently upon Action brought by 
the Owners for freight whereſoe ver contracted 2 
in theſe and divers other like caſes the Judgment 
ef that Law cannot be agreeable unto the rules 
and grounds of the maritime Laws. 
If a Mariner be hired by the month, 5 doth 
ferve ſeveral months in the Ship, and e 
deſert or leave the Ship, and run away, 
Action brought for his wages, the Judgments of 
the two Laws will be clean contrary. +4 407, 
If the Mariner without leave of the Maſter lie 
on ſhore, and the Ship or Goods be damnified, or 
y rotracted ; or if the Ship be not well 
ſo that for default thereof ſhe be damni- 
J or if the Mariner take up cloths, ' or borrow - 
money of his fellow, and put the ſame: in the Pur- 
ſer's Book, upon Action brought for enges 
the Judgments of the two Laws will differ. 515 . 
If two, be they Merchants, Owners, Mariners;: 
or;Furnifhers of Ships, etc. and thoſe either Enpliſo 
or Foreigners, or the one Exgliſb, and the other a 
+. 4 <p for Freight, Tackle, or Furniture 
el Spare. etc. or by other Commeree in their ſea- 
3 faring 


Ori Se uriſdiftiin;”: 
faring 3 become indebted eh ts other, 
upon Action brought by either of them, the mari- 
time Law admitteth the other to alledge and prove 
what likewiſe is due to him from him that durch at 
the ſame time, and alloweth him compenſation, 
which the municipal Law alloweth not, but con- 
aludeth that ſtoppage is no payment; by which 
Law, if exerciſed in buſineſs of this nature, the 
abſent might recover much againſt the party Pre- 
ſent, and he be conſtrained to wait his oppurtu- 
for the recovery of what is due to him, from 


his that hath recovered againſt him, to the leſſen- 


ing of his Stock, and great hinderance of his 
Trade: And in like manner the Non. ſolvent might 
recover much againſt the Solvent, and he nothing 
at all againſt the Non-ſolvent, which would be 
very much inconvenient to all eke ene and 
a thing not known abroad. . . 
Now theſe maritime Laws: hos: maritime. buſi 
neſles are all grounded upon ſtrong reaſons, which 
if they could be here at large particularly ſet 
forth, yet would they not take away the reaſon 


whereon the municipal Laws for Land Affairs are 


grounded, in regard different Judgments in dif- 
ferent things do ariſe from different grounds of 
reaſon : ſo that the Judgments upon buſineſſes 
agitated; upon the Land may be grounded upon 


reaſon, and yet will not that reaſon hold to ground 
the like Judgment upon in buſineſs at Sea, or up- 
on the great waters, thoſe being accommodated 
with many advantages and helps in their agitation 


and eee of which theſe are AD de- 
ſtitute. 


And this will 3 a Came 3 why the | 
welfare of the Merchants and other 2 men 
cannot be maintained without the ſettling and up. 
n of theſe maritime Lens for decifion of 


diffe- 
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differences and controverſies in maritime affairs, 
which is beeauſe thefe Laws are ſuitable: thereunto, 
and complete to determine all differences in buſi- 
neſſes of that nature, which, as I conceive, the 
municipal Laws of the Land are note. 
For maritime Cauſes, eſpecially thoſe for 
wages, muſt have a quick and ſudden diſpatch of 
Jaſtice, the Mariners, as they come in with one 
wind, fo muſt they ſpeedily go out with an» 
other, and not wait Weſtminſter Hall Terms, to 
the loſs of a whole Voyage, ſuch their ner 
ment being their whole livelihood. 

Nor muſt they commence every man a Suit ac- 
viding to his particular contract, to the expence 
of as much, if not more than his wages come to, 
but muſt as the maritime Laws allow them, com- 
mence their Action in one joint Petition to a 
Judge at all times ſettled in a readineſs, and in a 
conſtant place of Judicature, where and to whom 
they may make their preſent addreſſes, for diſ- 
patch, doing to ſuch Laws as oy are uſed 
unto whereſoever they come. 

If the Mariner muſt have ſuch diſpatch againſt 
the Maſter, then muſt the Maſter have the like 
againſt the Merchant for his freight, out of which 
he is to pay the wages; and the Merchant the 
like againſt the Maſter and Owners of the Ship for 
damages done to his goods at fea ; all which is 
ſpeedily tried at one and the fame time by the 
-maritime Laws, which upon full hearing alloweth 
compenſation, and every one hath at firſt his own 
according to proof, or confeſſion upon their 
ſonal anſwers, and no more; otherwiſe if the Ma- 
riners ſhall by ſeveral Trials at the Common Law 
recover their full wages of the Maſter, and be 
gone, and then the Merchant recover againſt him 
Lkewiſe, or againſt the Owners of the Ship, . | 
71 aps 
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haps as much or more than their freight -amouſit» 
eth onto, for damage done unto! his Goods, pe- 
haps by the'Mariners,, who are gone, and nott᷑ ta 
: Wh mer with- again, and be put afterwards: te ſue 
for their freight; this will ſoon cauſe the Owners 
of Ships to ly their Veſſels hy the walls: ot if 
the Mariners ſhall recover their wages of the Ma- 


fers or Owners; and be gone; and then the 


Owners ſhall recover their freight againſt the 
Merchants, whoſe Goods are damnified or ſpoiled 
by the Mariners, and not by default:of chen Sh 
or by default of the Ship, and not by any neglect 
or fault of the Mariners, or by both, and he chen 
ut to a Trial to recover by Jury the Damage he 
Hark ſuſtained, he is like to have but little or no 
Lebrels If the Mariner ſhall have his Diſpatch, 
and be gone (which he muſt have, or be; undone) 
and the Merchant wait his Trial from Term to 
Term at the Common Law, then, by reaſon of the 
abſence of the Mariners, can neither the Owner 
prove the damage to be done by meer caſualty, or 
ſtreſs of weather at Sea; which he is not liable to 
make ſatisfaction for; nor can the Merchant prove 
the inſufficiency of the Ship, in which caſe the 
"Owner is to make ſatisfaction, beſides Es 

conveniences more which might be reckoned; +; 
Thus is not the one Law only — and 
agreeable to the maritime Affairs, and the other 
"unſuitable and diſagreeable thereunto; but the 
one is likewiſe perfect and complete for ; deciding 
pf all (controverſies thence ariſing ; the other im- 
perfect, and in no wiſe complete for that Papa 
in my Judgment. 55 
For Bills of Bummery or Botomry (for s many 
reaſons moſt uſrful, and abſolutely neceſſary in 
ges Trade) they are likewiſe miable only by the 
maritime Laws, and can be no ways tryable at the 
Common 


— 


S 


r 


5 i 


5 


S *% 


ſtinguiſhed into ſeveral forts, each of which is r. 


term it; Heteroplum cum commeatus rantum perici. 


tum, fe berater fi ſcrpit; Anpboterbplum cum er 


other when he undergoeth the Danger both of the 
outward and homeward Voyage, and many other 
of the Iike nature, of which the Commchen Law 


; Jug 7. 
ol u Bills of Sale of Ships, etc. though made At 


when he undertaketh the Danger of "the Ship/only* 


outward hound, or only homeward bound; the 


leſs any rule to guide the profeſſots'thetecf in the 
ent of ſuch thb. 


and, the parties to Whom the ſame ate made, 


II.. ' Ts Inn.. N 84 
cannot (if withſtood)" obtain the poſſeſſion thereof, 
but by the Civil and Maritime Law, and power of 


the Admiralty Court. And every Ship that is 


or, \ Sea- Yuri Une N = 85. 
built, may ave man Part- MS: and of RE 
_ monly, ſhe hath, an- before ſh e 55 be co mplete 
| built, tackled, vidualled, fitte prep 7 7 

put; to bn fl great number 9 1 
muſt nece arily have, been bee 5 Rad, 
been aſſiſting thereunto, which cannot 
5 poſſibility, every of them repair to e. very ON 
_ lome poſſibly, being or inhabiting beyond the 5 
other des in this Nation; if all in this AY 
yet oftentimes ſome in one place, ſome in ajiother,” 
far remote each from other, and from the pla or” 
ſuch her building, tackling, etc. to make his 
ticular contract with him for his materials, Wok 
manſhip, victual, or other furniture and necel⸗ 
ſaries, fo that neceſſarily ſome one of the whe, ; 
(which commonly hath not above an ei ;hth 
teenth, or two and thirtieth part, and an 
one that hath no part at all) is by the age trad ge 
Maſter of her, and en with all the io 
ral tradeſmen, who regard not his ability, . 
ſon the Ship itſelf is by the Maritime Laws 
for. the payment of every man's. particular 5 on, 
which Law. muſt neceſſarily take place, or 5 wo 5 
or no Ships be built and employed for trad for 
at the Common Law I conceive they "Qt 1 
ounhy their ſeveral Actions againſt the Maſtet, pr 
whom they contracted, who for the moſt part is 
not able to make ſatisfaction to one third part of” 
them, and many times not to one particular 15 . 
II. one Ship, ſhall do damage to another, ei 
at the main Sea, or upon any Creek, Port, 
| 5 the damage muſt be ſed for in the Adin 
ralty Court, and Judgment given Ke 
the Maritime Laws, which preſcribeth every . 
her, rule, how. to ſteer her courſe. both going Nell 908 
ea, or coming in from ſea, or riding at ſea, 190 ch 
phivly demonltraterh Which Ship was in fault, b Jy, 
Whi 
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which the Judgment muſt be regulated. And no 
1 Ron can be ſo properly commenced at the Com- 
th Law for theſe Damages, for that the Owners 

can'very hardly arreſt all the Owners of 
the other Ship, which did the damage, nor indeed 


can any of dene Owiices by that Law' be liable to 


ſych-arreſt but the Maſter, Who, if ſolveut, will 
not Come on ſhore, but take his imployinent in 
ſome other Ship outward bound, ſo that the teme- 
dy lieth properly againſt the Ship by the Range 


Laws, as hath beef already ſaid. * 


If a contract be made . the ſug concern- 
ing any Maritime buſineſſes by bill, or otherwiſe, 
the fame is not cognizable at the Common Law by 
their own books, neither indeed, if it were, could 
it receive the ſame Judgment it ſhall by the Civil 
and Maritime Law; for a verbal Contract is not 


made by Aſſumpfit there, as here it is; nor in a 
Contra 


ct made in writing is any thing more requi- 
red, or thought neceſſary, than the ſigning or ſub- 
ſcribing of a Bill, for performance, etc. and ſome- 
times the ſealing, but never the delivery; nor is 


there any ſuch ceremony there uſed or known, 


without which by the Common Law (as I have 


heard) it is nothing; ſo that the Engliſh Mer- 
chants, or other ſea-faring Man's Bill, here ſign- 
ed, ſealed; and delivered, according to the for- 
malities of this Nation in chat caſe hy ſhall, 
being ſued in any Court beyond the ſeas, prove 


ſt him, without due examinations- of 


t again 
half the faid formalities, whereas the Foreign- 


ers Bill, which is (according to the cuſtoms and 
uſages of thoſe parts, from which they will not by 


any means depart) ſometimes only ſigned, ſome- 
times ſealed, ſometimes both, but never delivered, 
all for want of this one formality of delivery at 


dhe Common Law, owe void and of none n 
an 


O,, Sea- Furiſdiamn. 2387 
and ſo the Engliſo man become undone by farmali- 
ties of the Augliſb Laws, ſo far, ee 

_ thok(of, . Nations, eſpecially the Laws 
ritime, which are for the moſt part, i if nor, alto- 
ger ther, agreeable in molt, Places, if not in th 
any more reaſons might be given, why. all con 
tracts of this nature whereſpever. made, 
ought. to be tried in the Admiralty Court, by the 
Civil and Maritime Laws, and not by the munici- 
pal Laws of this Nation; and many inſtances 
more might be given, wherein the Civil and Ma- 
ritime Laws (which are common to all Nations) do 
differ from the municipal Laws of this, and ſo 
would vary the Judgments in Cauſes, of the, ſelf 
ſame nature: But that is too large a taſk. to under- 
take here, and but a needleſs one, when ſome few 
inſtances, may ſatisfy a wiſe man that intendeth not 
to quarrel. I ſhall endeavour here in a word to 
ſatisfy but, one doubt by the way, and ſo proceed 
according to the beſt of my judgment) to the an- 
ſwering the arguments brought againſt the Admi- 
ral's cognizance of theſe Contracts. It is objected 
that other Nations have their ſeveral Municipal 
Laws as well as England; and that therefore, theſe 
Contracts may as well be tried by the Municipal 
Laws of this Nation, as by any Municipal Law:of 
another. I anſwer that they have in ſeveral Nati- 
ons, ſeveral different N Laws, whereby 
they are governed within 'themſelves, as we are 
bere; yet are thoſe Municipal Laws all grounded 
upon the Civil Law, and are no more different 
one. from another, than one and the ſame leſſon 
played upon ſeveral Inſtruments, in ſeveral ſtrains ; 3 
nor do other wiſe differ, than as the ſeveral Inter- 
pretations of ſeveral men upon them have differed; 
as in many doctrinal points in Divinity various 
een have been rendered, even upon the 
very 
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very text of the Divine Law, according to ſeveral 
ions and opinions of ſeveral men. 4 
i For upon all their deciſions and determinations 
quote the Civil Law, and the authentic Wri- 
ters and Commentators thereon, as is already ſaid, 
lib. ti. | 
"And as the controverſies happening and ariſing 
between one Nation and another, are not to be de- 
cided by either of their Municipal Laws, that being 
a way to raiſe a new controverſy, by which of 
thoſe Municipal Laws the old ſhould be decided ; 

ho more are thoſe controverſies which do ariſe con- 
cerning maritime and ſea affairs to be determined 
by thoſe Municipal Laws, but by their Maritime 
Laws, by which they trade one Nation with ano- 

ther; and which are generally the ſame, and not 
Municipal, as is before more fully ſer forth. For 
fanny ation 2 ' Vide caput 10 bujus Hori tertii. 


= Sup. lh. 2. amen lib. 2. c. 14. 


CHAP. I. 


The Arguments deduced out of the Statute of the 
13 R. 2. c. 5. to prove that Maritime Con- 
tratts, made at land concerning. Maritime 
| Aﬀairs, are not triable in ile 5 


Gut, anſwered. 7 Va 
OR the men away che cognizance of © Con | 
F tracts made at land concerning Maritime at- 
from the Admiralty Court, the Statute of 
the 13th of R. 2. c. 5. the 15th of R. 2. c. 3. 
and the 2d of H. * c. 11. are urged by Sir Ed. 
; "0 


1 . . 
* 


. Ge. if ie 3 = 


chte in Bis before mentioned 22d | 
Juriſdiction of Courts f. R. 4 f 


„ The ag of them he W Fed Unt the 
Admirals and their Deputies ſhall not meddle from 
henceforth with any thing done within the Realm 
of Em gland, but only with things done upon the 
ſea, c to that which. hath been duly uſed - 
in the time 0 the noble King Edvard, Grandta- 
ther to Richord the ſecond; by which, ſaith he, 
it is manifeſt that the Juriſdiction of the Admiralty. 
is only. confined to things done upon the Sea. 
And truly taking only theſe words, it maß very 
well ſeem ſo to be e. Sed tota lex in omnibus ſuis 
par libus diligenter proſpicienda ef, et intivile oft - 
( inquit Celſus) niſi tota lege perletta, de uns aligus 
particuls' ejus propefita juditare, vel reſpondere. 
Take we then the Statute wholly, as it is ſet down 
in the Parliament Roll in the Tower, and then, to 
the beſt of my underſtanding, we ſhall find that 
the miſ*tranſlation hath bred a miſ. conſtri 
and wrong interpretation thereof. 

Theſe antient Statutes were made by way of Pe- 
tition and Anſwer, and fo remain till upon the 
Roll; here is ſet, down only the Anſwer to the 
Petition, but not one word of the Petition, to 
vhich —— hin hath relation. Et cum non At 


+ - _ 


toris, 
; ut g 


ne tom ee, Nas ant benen a ra 
r x f. behe8 j 4: 7 

5 „ Goke l. 4 inſtit. ca 14 * Coke li. inſtit. | 
 _ © Oldendor. de "Brmol4? 2 ATE actionis c. 99 20 "I 
gend fit actio. L. in civile . . © Oldendor:leco 


| U | leamus, 9 


pracitato. 
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beamus, nec quoviſmodo eft intelligenda mens legiſta- 
toris, qud ratione motus fuit ad hoc ſtatuendum, 
dum abſcondita fit petiti , ſuper qua fundatur ſtatu- 
tum. Scire leges (i znquit Celſus) non hoc eft verba 
eorum tenere, ſed vim et poteſtatem habere. I. ſeire 
leges F. de legibus ©. Quodcungue igitur negligere eſt 
legum vim poteſtatemque deſtruere. I ſhall therefore 
firſt ſet down both the Petition and Anſwer as 1 
find them in the Tower Roll, and then under cor- 
rection examine the true conſtruction and interpre- 
tation of them, according to the beſt of my ability. 
The words are theſe: . 855 
im, prient les comes que come les Admirals : 
et lour Deputies tiegnent lour Seſſions en diver ſes 
places deins le Royalme, ſi bien deins franchiſes come 
de hors accrochant au eux plus grant poaire 7 a 
lour office nappertinent en prejudice de noſtre fieur* 
Roy, et le come. ley du Royalme, et grant NE 
ment de pluſours diverſes Franchiſes en deſtruftion et 
empouriſſiment del* comen people que pleſe ordaine et 
eftabler lour poaire en ceſt preſent Parlament quils 
ne ſoy mellent nempriegnent fur eux conniſances de 
mulls contratFs covenances regraters, etc. que con- 
ques les quelx divent et purrant eftre termines devant 
auter. Jugges noſtre ſur le Roy deins les quatre miers 
Dengleterre deins Franchiſe et de horſe, eic. R. le 
Roy voit que les Admirals et lour Deputies ne ſoi 
mellent de ſore en avant de null choſe fait deins le 
Roylme mes ſolement, de choſe fait ſur le meere, ſolonc 
ce que ad eftre duement uſe en temps du Noble Roy 
Edward atel noftre ſur le Roy quoreſt. The. firſt 
part of the Petition, having fer forth that the 
Admirals keeping their Seſſions in divers places in 
the Realm, as well within the Liberties, as with- 


out, had incroached to themſelves greater power 
F. de legibus l. bar lers. f Rot. Parl. an. 13 R. 2. 
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than belonged unto their Office, etc. Then ſo 
much of the prayer of the Petition as Is granted, 
conſiſteth i in theſe words: 

Qu ils ne ſoi mellent nempregnent as eur cond. 
antes de nulls contracts, covenances, regrates, etc. 
que con ques les ceux divent et purrant efire termines 
devant autres Fugges' noſtre ſur le Roy, deins les 
wy re miers d Engleterre deins Franchiſe et de borſe. 
They pray that hi Admirals may not ſo meddle 
or eneroach upon the Cognizance of Contracto, 
| Covenants, Regraters, etc. determinable before 
bother the King's Judges, within the four Seas of 
England, within franchiſe and without. The reſt of 

the Petition is not granted, but tacitly denied, and | 
this part is thus anſwered by the King. 
Le Roy voit que les Admirals et lour ene 1 
i fi aliens: el, „. 
This Sir Edward: Coke poſitively without any 
relation to the Petition, rendreth in the words be- 
fore ſet down, viz. The Admirals and their De- 
puties ſhall not meddle from henceforth with any 
thing done within the Realm of Exgland, but only 
with things done upon the Sea; which Poulton 
more truly rendereth thus: But ſtill without rela- 
tion to the Petition, that the Admirals and theie 
Deputies ſhall not meddle from henceforth, of any 
thing done within the Realm, but only of a thing 
done upon the Sea; rendring of, for wit, which 
is the more proper Ganifeation of de; and will as 1 
conceive bring home the true conftruftion of the 
Anſwer, with relation to the Petition, to which it 
hath, and neceſſarily muſt have reference. 
It hath been affirmed unto me by fome — 
ſors of the Common Law, that the Hing upo 
Petition" never" gran made than id Wome by the 


| . Parl an. 75 R. une (5623 6 
U's” = "Petition, 
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Petition, and that that which is granted more than 
is deſired, is void in Law; but that I leave to the 
determination of ſuch as are of their own profeſſion; 
but the ſame thing hath been noted unto me as a 
rule from many expert Recordmen, more eſpeci- 
ally from my old deceaſed friend Maſter V. C. 
not long before his death, then above eighty years 
of age, viz. that the King in Parliament never 
ted more than was aſked, many times leſs; 
who affirmed that this in his younger time he had 
taken for a rule from thoſe that were then ancient. 
But this Anſwer here being ſet down poſitively 
alone, without the Petition, or any relation there- 
unto, hath (as it ſeemeth to me) made the Grant 
far larger than the requeſt, which muſt not be, 
but muſt be reduced thereunto, and receive a con- 
ſtruction, with a due relation to it. 
It being complained of in Parliament unt che 
Admirals and their Deputies had encroached, as 
is before fer forth: It is defired by the Petition 


that they and their Deputies may not meddle with 


Contracts, Covenants, or Regraters, etc. triable 
before the other Judges: It is anſwered, that 
henceforth they ſhall not, of a thing done within 


the Realm, but of a thing done upon the Sea. 


- The Conſtruction of the Anſwer, with 2 8 
to the Petition (which as I humbly conceive muſt 


not be ſeparated by any ann wall you be 


TN 

The Admirals and their Domes: ſhall not 
denetforth: -meddle with any Contracts, Covenants, 
etc. of, or concerning any thing done within the 
Realm, but only of Contracts, Covenants, eic. 


of, or concerning things done upon the Sea: 80 


chat we plainly ſee an Anſwer to a Queſtion, or 
Petition turned i into a poſitive Theſis, without re- 


Ne to the chi W it is an anſwer, is 
1 "R$ _—.. only 
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eaſily . into another fenſe never: intended 


and 4 anſwer to a Petition, tranſlated: alone 
without the Petition, and pu b the 


tranſlation of the Statute it, doth ſeem 
clearly to take away from than Admiral the Cogni- 
zance of all Contracts, and Covenants whatſoever 
made within the Realm, whereas taken with the 
relation to the Petition, it as clearly confirms the 
Cognizance of Contracts of, or concerning things 


done at Sea unto him: For as the anſwer to the 


Petition doth grant that the Admiral -fhall not 
meddle with Contracts of things done within the 
Realm, ſo doth it reſerve the Contracts and Cove- 
nants of things done upon the Seas unto him: 
And the words, as I ſaid before, can imply no 
other thing, to the beſt of my underſtanding. 

For the following words, Solonc ce que ad eftre 
adument uſe en temps du noble Ray Edward aiel 
naſtre ſur le Roy quoruſt. Poulton (having thus 


tranſlated the Anſwer, without mention of any 


one word of the ſubſtance of the Petition) ren- 
dereth barely thus: As it hath been uſed in the 
time of the noble Prince King Edward, Grand- 


father of our Lord the King, that now is: As if 


this poſitive Theſis, by him extracted out of that, 
which was the King' s Anſwer to a Petition, and 
had only a relation thereto, had been ſo uſed in 
Edward the third's time; whereas the words are a 
reſtriction to the anſwer, and bindeth up the Law 
to what was uſed in that King's time; for Solon, 
which in true French is Selon, Genifieth- ſecundum 
or juxta, according or agreeable, ſo that if the 
| Anſwer could be taken poſitively without relation 
to the Petition (which-as I conceive it cannot be) 
yet theſe words Solenc ce que ad eftre dument uſe, ele. 
had reſtrained and limited it, not to exceed or ex- 
tend ĩt {elf to any NIN was not accarding or 
5 12 agreeable 
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a greeable to what was duly uſed in Edward the 
che s time: So that under correction, by that 
ſtrained conſtruction and interpretation that i is made 
of the former part thereof, the Admiral is not 
barred the Cognizance either of Contracts, Cove- 
nants, or any thing elſe, which he had Cognizance 
of in that King's reign. Take that part of the 
Petition wholly, and the King wholly grants ir, 
but no more. | 

By the Petition it is deſired chat the Adminals. 

may not meddle, nor encroach upon the Cogni- 

zance of Contracts, Covenants, Regraters, etc. 

cognizable before the other Judges; the King 

granteth it, putting a difference between the Con- 

tracts, etc. of things done at Land, and of things 

done at Sea, and by this reſtriction referreth to 
what Covenants, Contracts, Regraters, etc. were 
duly uſed and tried in the "Admiralty i in Edward 

the third's time, and thoſe he thereunto reſerveth 
the Cognizance of, but no other. And now it 
cometh to be mainly conſidered, whether Contracts 

and Covenants of and concerning Maritime buſi- 
neſſes, though made at Land, were cognizable in 
the. Admiralty Court, or at the Common Lawin 
Edward the thirds time. 

And it ſeemeth plain unto me that in Kae | 
the third's time, the Admiral had the Cognizance 
of all Maritime Cauſes, by the words- of their Pa- 
tents, I will give but one inſtance of the Patent 
of Rabert Herle, already cited, p. 3. I. I. c. 1. in which 
you ſhall find theſe words: Dantes ei plenam tenore 
Praſentium poteſtatem, querelas omnium et ſingulo- 
rum de bis que officium Admiralli tangunt, et co 

noſcendi in cauſis maritimis, et juſtitiam Faciaids, 
eie b. Now if Bills of Botomry (whereby Ships 
0 only. are liable to the payment of the debt con- 
| * e them) though contracted for at land, 
YL 2 Spp-4. I, 8. „ 


or 
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or if freight for the ſervice of Ships at ſea, or Ma- 
riners wages, for their ſervice at ſea likewiſe, for 
which either the Ships or Contracters are liable at 
the parties Agent's choice, though the ſaid Con- 
tracts were made at land; and the like buſineſſes 
which have their firſt riſe from ſomewhat done at 
ſea, are not maritime cauſes, I would gladly 
know what cauſes can be called maritime; for 
ſure I am, that maritimus is either in:aaarliliQ@» 
Tea . that which is on the Sea- coaſt, or neareſt 
the Sea, which the French render ou demur aupres 
cu ſur le bord de ld mer; and the Spaniard cerca de 
la mar, Or it 18.#ndaaxon Gr , belong- 
ing to the ſea, take which ſignification of the 
word you will, and the before mentioned cauſes 
will be cauſe maritime; if for on the Sea- coaſt, or 
near the Sea, then the Contracts in ſuch cauſes, 
tho' they be made at land, are made on the Sea» 
coaſt, in the Sea- town, or near the Sea. If for 
belonging unto the Sea, then theſe Contracts 
(whereſoever they are made) are made for things to 
be agitated and done at ſea, and for things that 
cannot be done without the ſea; and ſuch Con- 
tracts they are, that if the ſea was not, would never 
have been made; and therefore theſe Contracts 
mult neceſſarily belong unte the ſea, and ſo muſt 
thoſe cauſes which ariſe from them; and muſt as 
neceſſarily be thoſe cauſe maritime, which the Ad- 
miral is to take cognizance of. And Iam confident 
that it cannot be ſhewed, that the Common Law 
had any cognizance of theſe or the like cauſes in 
Edward the third's time; or that theſe or ſuch 
like cauſes, were the cauſes wherein the Admi- 
rals are ſaid then, or after, to have encroached 
upon the King's Courts: Nor that the Common 
Law had then, nor hath yet any poſitive Laws, 
rules, or grounds for the deciſion of cauſes of this 
nature, And clear 9 it is, that even in Ead- 
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ard the'third's Reign (to which this Statute: hath 
- reference) many Laws and rules were confirmed, 
and many made for direction of the Admiral in 
the deciſion of Cauſes of this nature (as by ſeveral 
antient Records ſhall hereafter appear) by which 
I doubt not but that it will evidently appear, that 
the cognizance of theſe Contracts concerning Ma- 
ritime affairs, whereſoever made, were then duly 
uſed in the ef pare: and did properly 5 
95 rn n | 


laws ys proxim. et ſequent. 


HAP. I, 


That by the antient Statutes of the Admiralty, 

and by the Laws of Oleron, it appeareth that 
Cyntracts made at land of and concerning Ma- 
ritime affairs, were cognizable and triable in 
the Admiralty both before, and even in the 
time of Edward the Third, whereunto the laſt 
| mentioned Statute maketh reference. ig 


F Contracts and Covenants of and cuncerning ; 

Maritime buſineſſes made at land were cogniz- 

able in the Admiralty in Edward the third's time, 
then doth the laſt before mentioned limitation of the 
Statute of the 1 3th of Rich. 2. 5. continue them tri- 
able there ſtill, taking the conſtruction of the Statute 
- to be with relation to the Petition, or without. 
But before that I go about to ſhe that they 
Ar. were then e chere, 1 ſhall make 1 it firſt 


en Reh. 15. . 
appear 
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5 appear, that they were there triable long before 
his time, and ſo come to the ee, f them 
in his time, 
Inn the beginning 7 thas Antient akon 
26 boch, called the Black Book of the Admiralty, 
. whereof J have formerly made mention, in —5 
alli things therein comprehended are 1 
Vellum, in an antient character, which hath hs 
from time to time kept in the Regiſtry of that 
Court, for the uſe of the Judges of the Admiralty 
ſucceſſively (and is as free from ſuſpicion of being 
corrupted or falſified, as the Records of any Court 
whatſoever) are ſet down the ancient Statutes of 
the Admiralty, with directions how, in what 
manner, and of what things every Admiral ſhall 
enquire, at every Port, and Haven, after his being 
made high Admiral: Where amongſt other things, 


I md an Ordinance made by Edward the firſt, at 
Haſtings, as is plain by the Ordinance it ſelf, 
whereby all Stewards, and Bailiffs of Manors, upon 


the Sea-coaſts are forbidden to meddle with any 
plea, or try any cauſe whatſoever, touching or 
concerning any Merchant or Mariner, whether by 
deed or charter party of Ships, or other things, 
amounting to the ſum of twenty or forty Shillings. 
The words are theſe : 

Item, ordonne eſtoit a Haſtings par le * 2 
ward /e primer et ſes ſeigneurs que coment divers 
ſeigneurs avoient diverſes franchiſes de trier plees 
on Ports, que leur ſeneſthaulx de Baliffs, ne ten- 

droient nul plee fil touch Merchant ou Mariner tant 


par fait come par charire de nefs Obligations et au- 
tres fait comment la ſomme amont que a XX5S, ou 


a xls, et ſaucun eſt endite quil a fait le contrare et 
7 2 4 ce 8 convitt, il avera meſme le Fudgement come 


07 o Adminllzati p- 29. 47 : 
aejus 
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defus. eft dit. They that ſhall do to the contrary, 
and ſhall be thereof convict, they ſhall have the 
fame Judgment as is aforeſaid, which is a Year's 
Impriſonment, ſet forth in the next preceding Ar- 
ticle, for a. Mariner's breaking an arreſt, made 
upon him, for to ſerve the King in any Ship. 
And the ſame Ordinance concludeth this: [tem 
cbacun contract fait entre Marchant et Marchant, 
on Marchant ou Mariner outre la mer ou dedens le 
Flad markes ſera trie devant l Admirall et nemient 
ailleurs par lordonannce dudit Roy Edward, et ſes 
ſeigneurs, Alſo every Contract of a thing done 
between Merchant and Merchant, Merchant or 
Mariner, beyond the Seas,- or beneath the Flood- 
mark, ſhall be tried before the Admiral, and no- 
where elſe, by the Ordinance of the ſaid King Ed. 
ward and his Nobles. 2 FER 
And in another thick covered Book with great 
Braſs Boſſes, kept in the Regiſtry of the ſaid Court, 
wherein are ſet down ſome things of Antiquity, 
and likewiſe ſome things of latter times, I find 
this very Ordinance ſet down in expreſs words, 
agreeing both with the former part and with the 
Addition thereunto. . 12 5 
Wherein I likewiſe find an Article of Enquiry 
in Latine, containing the whole ſubſtance of this 
very Ordinance, in theſe words: Item inquiratur 
de biis ſeneſchallis et ballivis quorumcunque Domino- 
rum per coſtera maris Dominia habentium, qui tenent, 
vel tenere uſurpent aliquod placitum mercatorum, 
vel marinariorum concernens, excedens ſummum qua- 
draginta ſolidorum; pæna qui inde preſentati fue- 
rint et ſuper boc convicti panam quinque librarum et 
judicium ſubibunt, et bec oft Ordinatio Edwardi 
primi, apud Haſtings regni ſui Auno fecundo. 
Item quod quilibet contractus initus et factus inter 
Calcatorem et Mercatorem, Marinarium, aut 1 0s 
55 | | . 
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ultra mare, five intra fluxum maris, vel reſtuxum 
 wulgariter dictum Fludd-marke erit triatus et termi- 
natus coram Admirallo, et non alibi, per Ordinatio- 
nem prædictam. 133 2 
m And by an Inquiſition, long ſince tranſlated out 

of an ancient French Copy into Latin, by one 
 Roughton, and Ingroſſed in the ſaid black Book, 

I find this whole Article in the ſelf ſame words, 
fave that inſtead of theſe words pænam quingne li- 
brarum et judicium ſubibunt, the words are theſe 2 + 

Eandem pæ nam ut ſuper et judicium ſubibunt: 
which agreeth with the Ordinance. itſelf, - which 
referreth to the puniſhment in the preceding Ar- 
ticle thereunto: which puniſhment is (as is ſet 
forth before) a whole year's Impriſonment. Fe 
u Now that this Ordinance and this Article on- 

ly forbiddeth Stewards, and Bailiffs of Mannors, 
for meddling with ſuch Maritime Contracts, and 
_ Cauſes, it is becauſe that at that time, there were 
no other Courts that could encroach upon the Ad- 
miralty; for the King's-Bench was not ſettled in 
any conſtant place, but followed the King, where- 
ſoever he went; and the Juſtices in Aire, and 


© Juſtices of Aſſize being Itinerantes, and ſometimes > EA 
at home, and ſometimes in their Circuits, and 


ſometimes in one place, ſometimes in another, and 
ſo in no certain place, and leaſt of all in any Ports, 
or Haven Towns, never did nor could take Cog- 
nizance of Maritime Contracts, or Cauſes, which 
always required a moſt ſudden Diſpatch, and 
could not 88 their uncertain coming; nor was 
the Court of Common-Pleas then ſettled; for it 
was reſolved to be ſettled in ſome conſtant place, 
but in the ninth year of Henry the IIId, all which 
will appear, by what I have formerly ſet down, 


+ = Rough. Ar. 38. 5 n Sup. Ii. 1. e. 2. ; 
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; ® Now that theſe Contracts and Covenants con- 
cerning Maritime Affairs, though made at Land, 
were continued. cognoſcible in the Admiralty 
Court, in Edward the IIId's time, as well as od 
fore, will likewiſe plainly appear thus. 
Fi The Laws of Oleron, which were brought in 
to this Kingdom by Richard the Firſt, were abſo- 
lutely and completely ſettled, and eſtabliſhed in 
this Nation by Edward the Third, in the twelfth 
year of his reign, as will plainly appear, by that 
ancient Record of the Tower, intituled, De Articu- 
lis ſuper quibus etc. Anno Regni Regis Edward. III, 
12% which is already ſet down, which J will here 
repeat, becauſe I will not turn you back to the 
other place, being there made uſe of to another 
Purpoſe. 

Item ad nem quod e et continuetur ad 
fubditorum proſecutionem forma procedendi quondam 
ardinata et inchoata per avum Domini naſtri Regis, 
el eus concilium ad retinendum et conſervandum an- 
tiquam ſuperioritatem maris Angliæ, et nos oſſicii 
AdmiraNitatis in eodem quoad corrigendum, inter- 
pretandum, declarandum et con ſervandum leges et 
Statuta per ejus anteceſſores Angliæ Reges dudum 
ordinata ad conſervandum pacem et juſtitiam inter 
omnes gentes Nationis cujuſcunque per mare Argliz 
tranſeuntes, et ad cognoſcendum ſuper omnibus in 
contrarium attemptatis in eodem, et ad puniendum 
delinquentes et damna paſſis ſatisfaciendum, que qui- 
dem leges et Statuta per dominum Richardum quon- 
dam Regem Angliæ in reditu ſuo d terrd ſanttd cor- 

recta fuerunt, interpretata, in inſuld Oleron publi- 
cata, et nominata in Callicd Lingud, la ley Oleron. 

Theſe Laws thus brought in and thus eſtabliſhed 
for the direction and uſe of the Office of the Ad- 


» Kteund pars hujus Capitis. Þ Super Ii. : 
miralty 
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miralty (a8 f its plain they were by the very Words 
of this Eſtabliſhment, Et nos 'officis Admirallitatis 
in eodem, etc.) were many of them of no uſe at all, 
if the Admiral had not, at, and after the time f 
the bringing them in, or were not at, and after 
the time of the ſettlement thereof, to have had the 
Cognizance of Contracts and Covenants made at 
Land, of and concerning Maritime affairs; for 
many of them do ſet forth and declare, what 
Judgment is to be given by the Admiral upon ſuch 
Covenants and Contracts; and the very firſt Judg- 
ment ſetteth forth in what caſe the Maſter of a 
Ship, (being come to a ſtrange Port) may there 
{ell the Ship, and in what cafe he may not, and 
in what caſe he may pawn ſome of his tackle, and 
in what not; all which muſt needs be done by 
Contract or Covenant, and he muſt neceſſarily 
ſeek his Chapman at Land, and not at Sea. And 
who ſhould have the Judgment of ſuch Contract, 
whether it be good, or a void Contract, but the | 
Admiral who hath his Goes by theſe Laws, 
how to judge, I know not. The words of che 

Judgment gretleſes- 4 2 

4 Premierement leu fait ung kane Maſire Pune 
_ wef la nef eſt a deux hommes, ou a trois la nefs, ſeu 
part du pais dont ille eft et voyent a Bordeaux, o 4 
{a Rochelle ou alles, etc. ſe frette pour aler en pags 
eftranges, le Mlaſtre ne puet paſſe vendre le nef fil na 
commandement ou procuration des Seigneurs, mais 
fil a meſtier de deſpenſ il puet bien mettre aucuns des 
apparilx exgaige par conſeil des Compeiguens a ia | 
nef et ceſt le Fagger en ce cas. 

Again, a Maſter of 'a Ship hireth Mariners i in 

the Town where the Ship is, and by their Agree- 
ment, Contract or Covenant, ſome are to be at 
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marinage, others at whole pay in money, which 
done, the Ship. can find no freight to go to the 
place where, th Maſter intended to go, and whi- 
ther he hired his Mariners, but muſt go further, 
or not ſo far. This no doubt is contracting and 
— at Land for a Maritime Voyage, 
which cannot as, I believe, be by the common Law, 
according to the Maritime Rules decided, nor hath 
it any Rule of itſelf to judge it by, whether any 
of the Mariners ſo hired are bound to perform this 
new Voyage or not, which if the Profeſſors thereof 
mall undertake, I much fear that in this very firſt 
ion they muſt judge clean contrary to the 
Lays of the Sea, or clean contrary to the grounds 
nd principles of their own Law, which are very 
good and very reaſonable in the Land Affairs 
but the reaſon thereof will not hold in Maritime 
buſineſſes, as J have ſaid before. And excellent 
Authors there be written by Civilians, which give 
exact reaſons of the differences of judgments in 
land buſineſſes and ſea affairs. 2. Whether thoſe 
that are hired at marinage, or thoſe that are hired 
at full deneirs are the rather bound to perform the 
Voyage. 3. Upon what terms. thoſe that are 
freeſt are bound, and muſt perform the ſame. 
4- What is to be done in caſe the Voyage prove 
ſhorter or longer than that which was agreed for. 
The Judgment upon theſe particulars is ſer down 
briefly in the twentieth Judgment of Oleron, and 
is by other Civil Law — amplified, with ex- 
preſs reaſons of every particular. The words of 
the Judgment in the Laws of Oleron are theſe: 


. Ung Maiftre dune nef loue ſes Mariners en la ville 


dont la mfp les le les angs a ge les autres 
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@ deniers ilx veoient que la nef ne puet troun fretis a 
venie en ſes Parties et leur convient alar et plus loing- 
nes ceulx qui vont a marinage la doivent ſervir, mais 
ceulr qui vont a deniers le maiſtre eſt tenu a leur 
croiſtre leurs loyer veve par veve et corps par corps 
par la raiſon qui les avoit louez et a termine lieu et 
CUZ viennent plus pres que leux covenant la pris il 
doit avoir ſon loyer tout au long, mais il doit aidera 
rendre la nef la ou il la priſt, ſe le maiſtre veult @ la 
venture de Dieu, et ceſt le judgement en ce cas. 
Other Judgments . be which determine in 
What caſes the Maſter of a Ship may ſell part of 
his Merchants Wines, or other goods, without 
breach of his Charter- party, or contract of a 
freightment, and in what caſe ſuch his ſale or con- 
tract for ſuch wines or goods (which muſt neceſ⸗ 
ſarily be made at land) ſhall be good and ſuſhcient 


mant 


And ſuch — as theſe che Admiralty adjudperh 


” ſometimes at one, two, three, or four hours warn- 


ing, or in a very ſhort time; for if ſuch Caſes 
ſhould wait Terms or Courts, many a Voyage 
would oftentimes be loſt, to the extraordinary 
great damage both of Merchants, Owners, Maſters, 
5 and Mariners of Ships. _ + 
But for Contracts and Covenants between the 
Maſter of a Ship and his Mariners, for their was 
ges, ſome have thought them to be upon ſuffe- 
rance allowed by the Common Law unto the Ad- 
miralty, for the — diſpatch of Mariners, and 
they ſhould not be inforced to bring ſeveral Ac- 
tions at that Law; but had it been at the allowance 
or ſufferance of that Law, another reaſon might 
hive: been added of ſuch their allowance or ſuffe- 
rance, viz. becauſe theſe poor men ſeldom have 
any money to expend in Suit, for obtaining of ſo 


ſmall a ſum, as FSI their wages ſeverally 
amounteth 
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amounteth unto, whereas in the Admiralty they 
are, and always have been heard ſummarily with- 
out payment of one penny, for the Judge's extra- 
ordinary pains in the hearing, and determining 
cauſes of this nature; and an Advocate expectertt 
but a fingle fee from them all, be they never ſo 
many, which oft· times amounteth not to two⸗- 
a piece. ö 
But we fee plainly, chat ſuch manner of Gon: 
tracts belonged unto the Admiralty Court by Law 
eſtabliſhed and confirmed in the twelfth year 
of Edvard the third, and ſo did all Contracts and 
Covenants between Merchants and Maſters, and 
Owners of Ships for freight or the hike. 
A Maſter of a Ship lets a Ship to freight to one 
Merchant or more, and they covenant and agree, 
that they ſhail ſo lade, that the Ship may be ready 
to "ak by a certain day, and they fail, and 
have not fully laden by that time, fo that the Ma- 
ſter loſeth his time, and oft. times his weathering; 
this is a Contract or Covenant made at land; yet 
hath the Common Law no law or _ that ever 1 
could learn, to judge the ſame by: 1. Whether 
in this place the Maſter may n with any 
other Merchant for a new freight, or not. 2: 
What lading boarded firmeth the Contract, and 


holdeth it on, and what freeth it; 3. In eaſe the 
Contract be held firm, how many days after the 


term is expired, bring the Merchants within the 
compaſs of the law to make ſatisfaction. 4. What 
ſatisfaction is to be made, and in what manner. 
5. Ho ſuch ſatisfaction being made, the ſame is 
to be divided between the Maſter and the Mariners. 
And 6. How ſuch an Accident firmeth or altereth 
the Contract made between the Maſter and the 
Mariners. If therefore, in Sea affairs there were 
not t Sea Laws and Rules to limit and regulate ſuch 
| * general 
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general Game but that they ſhould 1 be + held 
broken for defect of performance of every particu- 
lar circumſtance at the Common Law, very many 

and great Inconveniencies would follow in Caſes of 
this nature, becauſe as the land is more firm than 
the ſea, fo are not land buſineſſes ſo ſubje& unto 
various events, as the ſea affairs are, but are at a 
far more certainty for the performance of particular” 
circumſtances, than the ſea affairs poſſibly can be; 
and yet it will not be denied, but that ſome Con- i 
tracts made at land, concerning Land buſineſſes, 
are againſt the Law, ſome void by Law, and ſome 


Wh muſt | be regulated by Law, much more muſt ſuch 


as concern Maritime affairs be regulated by ſuch 

Laus as are moſt proper for them, which At the 

Maritime Laws; and if theſe Laws ſhall not be 

_ obſerved and followed i * this Land and Nation, as 
well as in all others, the Angliſb Merchants, and 
the £xgliſþ Mariner and Owners of Ships v will be 
tied to ſuch inconveniencies as the Merchants, 
Mariners and Owners of Ships of no other Nation 
are, to their extraordinary diſadvantage z but this 
is but a digreſſion, which hath: been pan of”: . 
more at large elſewhere, and therefore we vil wt 
turn to the matter. 5 
As the twentieth Judgment of Oln is 4 F 
down. for a guide and direction of the Admiral 
and Judges of the Admiralty in the particular Con- 
tracts before mentioned therein between Maſters 
of: Ships and Mariners; ſo doth the twenty-ſecond 
Judgment ſet down a rule, to guide and direct 
them in the Judgment of Contracts, and Covenants 
made between Merchants and Mariners, and Own-- 
ers of Ships in the caſe above ſpecified, which is in 
ſome particulars of that caſe plain enough, yet in 


5 lib. cap. 15 
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all it cannot be perfectiy underſtood, but by ſuch 
Civilians as are very well vers'd in other both an- 
cienter and ſubſequenter Authors, who have wrote 
of the Maritime Laws: 3 the words of this J odgment 
Iſhall here ſet down. 
* Ung Maſtre frette ſa nef a ung  Merihant & 
eft dvs entre eux et im's ung terme pour charg vier 
la nef et les Mariners par le ſpace de xv jours ou te 
plus oultre et aucune foiz en pert Je Maiftre ſon 
fret, et ſa meſſion par default dung Merchant, le 
Marchant eſt tenu 4 lamender, et in * th amende que 
ſera faitte les Mariners auront le quart et le Maiſtre 
tes trois parties, par la raiſon qui troude les coftes ; z 
ceft Ie Judgement en ce cas. 
This Judgment is without queſtion. a plain ai 
rection to the Admiral and Judges of the Admi- 
ralty, what to determine in ſome of the particulars 
above-mentioned, upon a Contract made at Land 
for freight of a Ship, which ſerveth ſufficiently for 
=P purpoſe, to prove that the Admiral and Judges 
of the Admiralty had: both before, and i in Edward 
the thirds time 9 50 in the twelfth year of his 
reign eſtabliſned theſe Laws) Cognizance of Con- 
tracts made at Land between Merchants and ok 
riners, and Owners of Ships for freight. 
And to this Judgment, which ſheweth what is 
to be determined in caſe of freight, where Ihe | 
Merchant is in fault or delay, I ſhall add, and here 
ſet down one Judgment more, which ſheweth 
what is to be determined, When the Mgr, or 
any 'of the Owners are in default or delay: As if 
a Merchant do take to freight by Contract 05 r Co- 
venant, any Ship lying in any Port or He and 
it falleth 2 that the Ship is ſtopped or ſtayed, 
— default of the n or 7 of his 
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Owners 
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Owners, and how and in what manner this Con- 
tract or Covenant holdeth, or holdeth not; and | 
theſe are the words of the] udgment, IN 
Lien ordonne oft et eftably pour lay et cuſtume 4 
Tamer, que ſe ung merchant a frette une nef en quelque 
Port que ſe ſoit et a Viengne, que le nef ſoit empeſchee 
Pour default du maiſtre ou du Seigneur @ cellui a qui 
la nef eſt, It merchant qui avoit frette la nef puet re- 
quirra le maiſtre en telle manier : Fe te requier que tu 
nettes mes biens ou mes denrees en la nef et It 
maiſftre dit que lu nef oft empeſchee de par aucun Seig- 
neur le Merchant qui avoit frette la gef ſe ſe þ par- 
tir du covenant et affrettment du dit re et 4. 
reiter a ſou choys ailleurs ſans ce que ſoit tenu audit 
maiſtre de rien amender, tt ſe le Merchant ne trouvt 
frelt il puet bien demander au maiſtre ſes dommages 
Pour la Yaiſon u' il la mye tenuz ſes Convenants et af- 
frement deſſus ditz, et le maiſtre lui doit amender, et 
ro le Fudgement en ce ca.. 

„ Saver other Judgments there be, which 
(when a Ship. is ſo taken to freight by any Mer- 
Chant) do ſet forth ſeveral duties to be performed, 
both on the Merchants part, and likewiſe on the 
Maſters and Mariners parts, which I ſhall not here 
ſet down, becauſe it is. not my drift, or purpoſe to 

ſhew what the laws of the Seas 'are, -but only to 
ſhew that by the laws of Oleron eſtabliſhed in Ed. 
ward the chicks time, Contracts for freight of 
Ships,, and Mariners Wages were cognoſcible in 
the Admiralty Court, and theſe Laws are left as 
Biel and rules for the Admirals and Judges of 
the Admiralty to determine ſuch cauſes by. 
Hence it is plain to my underſtanding, that the 
Statute of Richard II, though taken in the moſt 
general conſtruction, without reference or relation 


1 Ol. Jud. 25. 2 Ol. Jud. 26. jd 29, et 30. jud. 31. 
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to the Petition (which I cannot by any means be 
drawn or perſuaded to allow) yet being reſtrained 
with this reſtriftion Solonc ce que ad eſtre duement 
uſe en temps du noble Roy ail naſire quoruſt, doth 
no ways at all take away the Admirals, or the 
Court of the Admiralty's Cognizance of any thing 
whatſoever was cognoſcible before them, in Ed- 
ward the third's time, and ſo conſequently doth it 
not take away the Cognizance of Contracts for 
freight, nor wages, nor are they any of the en- 
croachments complained of in the Petition, where- 
unto that Statute is an anſwer, Þﬀ 
And divers other Judgments there be angſt 
theſe Laws of Oleron, which determine Contracts 
made between the Maſters of Ships and Pilots, or 
Loadſmen, whether the ſame be made at land or 
elſewhere, for the conducting of Ships into Ports 
and Havens, or from one Port or Place to ano- 
ther; I ſhall only quote ſome two or three of them : 
and leave the reſt. 
Item ſe ung lodeman prent charge fur 17 de 
amaner une nef en aucun port et avient qu'en ſa de- 
Faulte Is nef ſoit perie, ete. marchandi N . 
7eES, etc. 5 
b Ttem eftably eſt pour cuſtume de mer que i une 
nef eſt perdue par la defaulte de une lodeman, etc. 
Ung bachellor eſt lodeman de une nef et eſt loue 
a la mener juſqueſ au port ou len la doit diſcharger, 
etc, And ſome others there be of the Ginen na- 
ture. 1 
And the ancient Statutes of the Admiralty and 
Laws of Oleron, before mentioned, eſtabliſhed by 
the ſaid King Edward the third, in the twelfth 
* of his reign, as is before declared, having 
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ſettled e the cognizance of ſuch Contracts, and 
Maritime Cauſes in the juriſdiction of the Admi- 
ralty, he granteth the ſame to his Admirals by 
their Patents (as appeareth by that Patent before 
mentioned, granted unto Robert Herle in the thir- 
ty-fifth year of his reign.) “ But (as it ſeemeth) 
-ſome in thoſe times having oppoled, or at leaſt- 
wiſe afterwards interrupted this - ſettlement, the 
fame King cauſed an Inquiſition to be made at 
Quinborougb, the ſecond day of April in the for- 
ty-ninth of his reign, before William Latimer 
Chamberlain of England, and Warden of the 


Cinque Ports, and William Nevill his Admiral of 


the North, by near twenty of the moſt able and 
\ beſt killed ſeafaring men of ſeveral Port Towns of 
this Nation, of and concerning the ancient cuſ- 
toms of the Admiralty, to be held firm, and con- 
tinued according to their Verdict, as I have at 
large ſet forth in the twelfth chapter of the ſecond 
book of this treatiſe*. - | 
1 ſhall therefore proceed to ſhew, that by the 
£ aid Inquiſition, it plainly appeareth, that Con- 
tracts made at land of and concerning Maritime 
affairs, were in Edward the third's time cognoſcible 
and Gable 1 in the Admiralty Court. 5 


| © Supra, : e. III. Wa 1 2. cap. 12. 
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That & by the Anttent Tiuiftion a 47 7 Quins 
| borongh in Edward the third's time, it ap. 
 peareth that the cognizatice of Contracts made 


at land concerning Mari time Affair, belonged 
then and n unto: che Abel Sen bo... 


TT Re "wa an n 0 or N 1 AT. . 

Merchants, Owners of Shi 15 Maſters of Ships, 
and all forts of Mariners and Seamen, that Feigbt 
is the Mother of Mages; therefore are the Mari- 
ners wages to be paid out of the freight the Ship 
hath earned; and the damages done to the Mer. 
chants goods by the Mariners, or ſuſtained through 
their negligence, is to be paid out of the freight 
ai.d what is fo paid out of the freight, is to be de- 
ducted out of their wages; and by this rule — 
neceſſarily cognoſcible in one and the ſame Court or 
Judicature; and the damage done at ſea bein 
cognoſcible in the Admiralty, and no where e "i 
that cauſe muſt neceſſarily carry the other two: 
along with it, both wh. are likewiſe there tri: 
able, both for this and divers other reaſons in the 
firſt chapter of this third book expreſt *, But I am . 
likewiſe here to ſhew, that by the Inquiſition ta- 
ken at > Quinborougb, in Edward the third's time, 
for direction of the Admiralty Juriſdiction, as is 
already ſet forth, the ſame were both then and be- 
fore cognoſcible in the Admiralty Court. 

By the fourteenth Article of that Inquiſitfon, if 
a 27 be let to freight for ſeveral prices or rates 

of affreightment, the whole freight ſhall be caſt 


* Sup. li. 3.c. 1. b Sup. cap. of the Goond book. 
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up rateably, and the Mariners paid out of the 
Whole; ſo that the Admiralty is to take cogni- 
Lance of the ſeveral contracts of affreightment 
made by the Merchants before the lading of their 
Goods, and to cauſe the Mariners to be paid their 
wages they had contracted for before their entering 
into their ſervice on Shipboard, according to ve. 
faid agreements of affreightment: The words of 
the Article are theſe, 
< ſtem ſe une nef ſoit affreta a divers pris de 
retters, lentier de tout laffret ſera accompte enſemble 
et les portages paiez aux mariners ſelon lafferant du 
fret de chunn tonnel lun accompte come dit eſt Kate, : 
tement avec quis lautre. | 
Divers rules there are in the Maritime Laws fie 
direction, whether, and when Mariners are to 
have their wages contracted for, when not, when 
all, when ſome part thereof, and what part thereof, 
which are guided by the rates of payment of 
freight. I ſhall inſtance but in one more out of 
this Inquiſition, and that ſhall be out of the very 
next article to that before ſer down, which follow: ; 
eth in theſe words: x | 
Lem une nef ſoit affretter 25 quilyue? ben que 
ſoit et ail certain jour limite de paiement de ſon fret 
en endenture, ou autrement les Mariners feront paiez 
de Ia moitie de lieurs louyers a la charge de la nef, 
et de lauite moitie quant meſme la nef ſera venus en 
lien de ſa diſcharge ſe le maiftre ou le ſeigneur de la 
nef ny veult come dit eſt avoir la nef loftel et de Jeure 
ſeront ilz Paiex quant i moitie du art fret 7. 
„ | 
It being plain then that this Inquiſition was in 
Edward the third% time, taken for the direction 
of the Judicature of the Admiralty, f it is as plain 
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by theſe Articles, that in his time the Admiral had 
cognizance of Contracts made for freight of Ships 
and Mariners wages, whereſoever the ſaid: Con- 
tracts were made, and then the Statute of Richard 
the Second, cap. 13. being ſhut up with this bare 
of Salonc ce que ad eſtre duement uſe en temps du 
noble Roy Edward ail noſtre, doth no ways take 
away the cognizance thereof from the ee 
which is a thing I cannot too often repeat. 
Neither reſteth this Inquiſition here, but 
what matters were cognoſcible, are to be deter- 
mined before the Admiral by. the Laws which I 
have in the former chapter quoted out of the Laws 
of Oleron, and by divers others of them, as well 
as thoſe there quoted, and wa: 54. other Articles 
in the foregoing part of s Inquiſition, being 
then full ſertled and eftabliſhed. It is towards the 
latter end of this ſaid Inquiſition provided, and 
care is thereby taken, that neither thoſe matters, 
nor any of that nature ſhould be elſewhere in any 
other Court medd led with: I ſhall only take two 
or three Articles together, which appoint, that at 
all Admiralty Seſſions enquiries ſhall be made of 
all ſuch as ſhall implead or ſue any man in any 
other Court than the Admiralty, for any matters 
or things there n or determinable, either 
by the foregoing Laws or Articles, or otherwiſe : 
And thoſe are the 51, 52, and 33 Articles of this 
Ioquſirion, which follow in theſe words 
Item ſoit enquis de tous ceulx q empledent ar- 
cun home. a la commune loy de la tre de choſe ap- 
purtenant dancien droit à la 2 marine. 
f Trem: ſoit enquis de tous juges gui tien et devant 
eulk aucuns plets appurtenants par ITE: a la court 
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stem ſoit enquis de tous ceulz qui diſtourbent les 

ee de ladmiral ou autres ſes miniſters de fore 
duement execution de ſes mandements. 

Theſe Articles are not only for the enquiry of 
all ſuch as have impleaded any man at the Com- 
mon Law of the land, for any thing appertaining 
of ancient right unto the Maritime Law, but like- 
wiſe of all ſuch as have held before them any pleas 
of right belonging unto the Court of the Admi- 

ralty, according to the Laws of Oleron, and the 
ſeveral Articles of this Inquiſition, both ſettled 
and confirmed i in the time of his Reign; and to 
enquire of all ſuch likewiſe which have at any 

time diſturbed the Lieutenants of the Admiralty, 
or any other of the Miniſters of the Court in the 
due execution of their Mandats and Warrants. * 

I might here proceed further, to ſhew that by 
that other N tion tranſlated out of old French 
into e Rougbton, and ſet down in the before 

mentioned black ELL of the Admiralty, it like- 
wiſe plainly appeareth that Contracts made at land 
concerning Mocitimi affairs were then, or before 
that time, triable in the Admiralty Court: For whe- 
ther that Inquiſition was taken in Edward the 

third's time, or before, doth not appear, the ſame 
bearing no date, and in that regard likely to be 
far more ancient; but becauſe the ſame is in moſt 
particulars agreeable with this Inquiſition, and in 
regard I have touched upon it already in the chap- 
Ws. b where I have argued the ſelf ſame matter from 
the. Laws of Oleron, I ſhall here paſs 1 it over, and 
paſs unto the other Statutes which are inſtanced i in 
againſt the cognizance of matters of this nature in 


- © the Admiralty Court. 
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The Arg deduced out of the Stature if the 
155 of R. a. cap. 3. to prove. the Contradfs _ 
made at land concerning Maritime affairs, are. 
not 2 in FIN e cum. an- 

win now come unto 7 gh ſecond Sunn, ur * | 

by Sir Edward Coke, againſt the Jurifdiction 
the Admiralty, which howſoever he took ta 
be“ lain for his purpoſe, yet well weighed, and 
fly conſidered from the original, in my judg- 
ment, maketh clearly againſt it, and confirms the 
conſtruRion I have made of the Statate of the 1 3th 

of Ric. 2. in the ſecond chapter of this Book . 
1 shall firſt ſet down the Statute it ſelf, as he 

rendereth it, then as Poultas tranſlateth it; and 

laſtly, as the original truly hath it, which is wor- 
thy the obſerving; and then come to ſer forth the 
true meaning and ſenſe thereof, ERIE. to my. | 
| beſt underſtanding; | 
» And firſt it is by him thus thhllered, That tho 

Court of the Admiral hath no manner of Cogni- 

zance, Power nor Juriſdiction, of any manner of 

Contract, Plea, or Querele, or of any other thing 

done, riſing within the Bodies of the Counties, 

either by Land, or by Water, and alſo 'of Wreck, 
of the Sea: But all ſuch manner of Contracts, 

Pleas, and Quereles, and all other things riſing 

within the bodies of the Counties, either by Land, 

or by Water, as is aforeſaid, and alſo wreck of 
the Sea, ſhall be tried, determined, diſcuſſed, and 
remedied by the Laws of the Land, and not be- 


n _ s. hujus lib. . Coke li. 2. Toft, cap. We 
„ „ N fore, 


= 1 WE 
* 
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fore, nor by the Admiral.nor his Lieutenant in no 
manner. Nevertheleſs of the death of a man, and 
of maim done i in great Shi I, being and hover-. 
ing in the main ſtream, in the great Rivers, only 
beneath the points of the ſame Rivers, and in no 
other place uf the lane Rivers, "the ame m 
have Cogyizance. Dy Wag. R. 

In the ancient Statutes, wa were © adatiny 
way of Petition and anſwer, Poulton in his Collec- 
tion of: Statutes, generally ſetteth forth the Peti- 

tion by way of Preface to Ie body of the Statute, . 
which he deduceth out of the anſwer, which in all 
Statutes which concern not one Juriſdiction and an- 
other, he hath done plainly and well enough, in the: 
moſt, and yet not in all 190 

The ſame method and * he hath not obſerved 
in the tranſlation of theſe before mentioned Sa- 
tutes, whieh concern the Juriſdiction of the Ad- 
miralty, wherein he, or ſome other whom he hath: 
followed, hath not dealt fo fairly in my judgment. 


as he hath done in the tranſlating and Goiterdine al 


the reſt; as may well be obſerved. by comparing- 
3 with the Originals; te rendrcth this Baut 
t 8218 * 521% [113 N 413 tat HF a 
„Ae abe great and ieren complaint of all 2 
4 made to our Lord the King, in this 
preſent Parliament, for that the Admirals and their 
| Two vg fi to _ _ Juriſdictions, 
rahehiſes, and many other profits pertaining to 
our Lord the Ki — to other Lords, Cities 
and Buroughs, beſiſes thoſe they were wont or 
ought to have of — to the great oppreſſion, 
and impoveriſnment of all the Commons of the 
Land, and hinderance and loſs of the King's 
fits, and of many other Lords, Cities, and Bo- 
roughs through the Realm: It is declared, or- 
dained, and eſtabliſhed, chat of all manner of 
Contracts, 
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Contrafts, Pleas, and Quarrels, and of all other 
ings done, riſing within the bodies of Counties, 
as well by land as by water, and alſo wreck of the 

ſea, the Admiral's Court ſhall have no manner of 

cognizance, power, nor juriſdiction, but all ſuch 
manner of Contracts, Pleas, and Quarrels, and 
other things riſing within the bodies of Counties, 


as well by land 2s by water (as before) and alſo 


wreck. of the ſea, ſhall be tried, determined, dif- 
cuſſed and remedied by the Laws of the land, and 
not before, nor by the Admiral, nor by his Lieu- 
tenant in any wiſe; nevertheleſs of the death of a 
man, and of a maim done in great Ships, being 
and hovering in the main ſtream of great Rivers, 
only beneath the Bridge of the fame Rivers nigh 
ta the: Sea, and in no other places of the ſame 
Rivers, the Admiral ſhall have cognizance, and 
alſo to arreſt Ships in the great Flotes, ſor the 
great Voyages of the King, and of the Realm, ſav- 
ing always to the King all manner of forfeitures 
and profits thereof coming; and he ſhall alſo have 
juriſdiction upon the ſaid Flotes, during the ſaid 
Voyages, only ſaving always to the Lords, Cities 
and Boroughs their Liberties and Franchiſes 6e. 
A s for the expoſition of this Statute made by 
Sir Edward Coke, 1 ſhall only leave it to be con- 
ſidered how it varieth from Poulton'c, and both 
vary from the Original, aiming, as I cannot but 
dellere, at their own ends, when meeting together 

in ſubſtance, will, being rightly nee con- 
clude one and the ſelf ſame. thing.. 

But having here challenged Mr. Palio, or him | 
bet wa he hath followed, that he hath not dealt ſo 
fairly in __ Tranſlation of theſe MING, 4 as s he 


e 
* OM: 
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| hath in the Trantlation of the other, I ſhall here 
ſhew how, and wherein he hath miſ⸗- tranſlated the 
fame, before I proceed any further. 

My firſt challenge is, that in the Preatibte to 
the Guſt of theſe two recited Statutes d, he affirm- 
eth that there was a 'great and common clatndiir 


and complaint, which had been oftentimes made 


before that time, etc. whereas there is mention of 
no one word thereof in the Petition, which denot- 
eth any manner of clamour, but only a modeſt 


complaint of things done by the Admiralty Courts, 


which indeed ought not to have been done, as 
plainly appeareth by the Petition it ſelf, and the 
-anſwer thereunto ſet down before: But it is a 
thing merely invented in diſgrace of the Admirak 

Juriſdiction. And ſecondly, that there is, as 1 
ſhewed before, left out the whole Prayer of the 
Petition, both that part which was granted, and 


that which was not granted, by which means he 


would wreſt and ſet awry, as I conceive, the fetiſe 
and meaning of the Statute. T hirdly, that in the 
Preamble to this Statute, as in the former, it is 
aid it was made at the great and grievous com- 
plaint of all the Commons, made unto our Lord 
the King, etc. whereas there is mention of no one 
word, which denoteth either great or grievous 
complaint in the Petition; but is only inſerted as 
the other words were in the former Statute. Other 


things that were in this Petition, are not ſet forth 


in the Preamble of the Statute, which I ſhall not 


queſtion, becauſe I do not find that they were 


granted, but tacitly denied; and therefore ſhall 


roceed to the Petition and Anſwer, as they ſtand 


in the Parliament Roll in the Tower, out of 


8 Stat. 13 R. 2 Je 8 x Sp. A. * . "wil ich 
is; Wl 


tt 
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which this Statute is deduced. And theſe be the 
r Td ak” 
Vun prient les communes pour profit dy Ray et 
de Roylme, que come les Admiralls et loyr deputes 
acrochent a kum diverſes Juriſdiktions, franchiſes et 
autres profits que appertinent a Roy et as auters 
Shires et Cities, et Burghs quels ne ſolient avoir de 
droit a grant impoveriſhment de la come et areriſ- 
ment de profits Ia Roy que pleſe comander as ditz 
Admirals et lour deputes guils mettant avant en ceſt 
part aint lour clayme del juriſdickion franchiſe et 
profits quils clament davair appendant a lour office 
Mut que declaration de lour clayme en eſcript puiſſe 
eftre fait en cel 7 Parlament per ount la come 
3 Purra ſavoir dont elt ſerra entendent ou dit Admi- 
r . 
. Rex, le Roy voet que de touts maners, contracts, 
Des, quereles, et 1outs autres choſes faits ſourdantæ 
deins les corps de Countees fi bien per terre come per 
eawe et auxint de wreck de meere la Court de Ia Ad- 
mirall ett nulle manner coniſance, poair ne juriſdic- 


con, mes ſoient triez termines diſcus et remediez 


— 


Par les Joyes de la terre, et nemye devant ne per LA 

mirall ne ſon Lieutenant en nulle manner, nien 

meyns de mort d home, et de maheim failzes grofſes 

 niefs. efteantz et boverantz en my te baut 7 7 
a, 5 | 


134 
Mz 


n en 
mitral cont- 


* & © * 


autre lieu de meſmes les rivers ei. 


a + 


, ts nt ſolement id avant ton 7 


„„ Nek. Parl. 15. N. 2, n. 30% 
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tis as Shives; Gives, et Burgbs tear bse et 
Franchiſes. be 
The tranſlations of the fore part of this Statute 
(che preamble excepted) though they de ſornewhat 
differ one from ah and both in fore ſort 
from the original, yet in matter of ſubſtance they 
8 well be brought to the ſame v 
conſtruction. This Statute was made within = 
two years next after that of the 13th of Richartl 
the Second, when the true meaning thereof 'ren- 


| Uered with che relation unto the Petition (accord. 


ing to the cuſtom of thoſe times when all Statutes 
were fo made, viz. by petition unto the ROS 
and his anfwer thereunto) was not forgotten; 
| had that of the 13th of Richard the Second both 
that conſtruction Sir Edward Coke 1 nce 
made of it, the Petition whereon this of the 18th 
of Richard the Second is founded, need never 
have, nor ever had been made (I am confident) 
but theſe Weſtern Petitioners (from Whener All 
theſe Petitions came, and not from fo't general and 
common a clameur as Poulton makes it, as platn- 
Lap appeareth by the Records cited by Sir Eu, 
r in his 22d Chapter of the. Juri{diRtion' 1 
Courts, towards the end thereof, under this "Ttte 
therein, Addition of ſome Records of 1 Parlament) 
not bein ng ſatisfied concerning the plain m 
of the former Act, pray now that ebe RG 5 
and their Deputies may bring into che Parltament 
their Claim of Juriſdiction, Franchiſe and Profits, 
Which they claim te belong unto their Office: 8 
that the Aden of their claim being made in 
writing in this preſent Parliament, that may be 
reſerved Unto ther, which Mall belong unto the 
ſaid Admiral, and no more, So that whether this 
part of the Petition concerning the Admirals giv- 
mg in their claim i in writing unto the Parliament, 


Was 
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8 DOE 8 Nate 1 1 1 
was granted or tacitly denied; or whether they 


gave any fuch claim or not, doth not appear, but 
it doth plainly enough appear unto tie, that 92 
on chis-Perition a true conſtruction ahd expoſi- 
tion of the ſaid former Statute, is made, Which is 


mul magis contemporanea expoſitio, than that ex- 


poſition made of it, by the firſt judgment, given 
after twenty years at the Common Law 
the Admiral's Power and Juriſdiction upon the 


w againſt 


Ports and Havens, which Sir Edward Coke s citeth 
in his ſaid 22d Chapter of his Juriſdiction of 
Courts, and calleth optima quia contemporanea. 
Fhis then muſt therefore be h melior expo/itio than 

his not optima, which Judgment is more 


his, and 
e baked 207 bed of Neider. Now the 


Expolition of that Statute of the 13th of Richard 
the Second , made Be FRY part of the Statute of 
the 1zth'of the ſame King, is not diſagreeable to 
the conſtruction I have made thereof in the ſecond 
Chapter of* this Book, and is, as I conceive, ab- 
ſolutely in affirmance thereof, being ſo expounded. 
Which Expoſition, as T have there ſaid before (be- 
ing.taken with relation to the Petition, and join- 
ing them both together as they ought to be) ren- 
dereth itſelf thus. The Admiral ſhall not meddle 
with any Contracts, *Covenatits, etc. of or concern- 
ing a thing done within the Realm. This faith 
plainly that of all manner of Contracts, Pleas, and 
uarrels, and of all other things dane, ariſing 
within the bodies of Counties, etc. the Admiral 
ſhall have no manner of cognizance, etc. But they 
ſhall be tried, etc. by the Laws of the Land, and 
in this both Tranſlations in fubſtance made of this 
part of this Statute by Coke and Poulton, agree 
C Coke Juriſd. of Courts, cap. 22. Þ Sup. cap. 5. 1. 2. 
1 Sup. cap. 2. hujus lib, 35, ́M „„ 
n > wk 
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wirh the n which ſaith de touts. manners, 
contracts, plees et quereles, et touts auters choſes 
Jur dantæ deins les corps de uy etc. la Court 
la Admirall eit nulle manner* cogniſance, etc. Onl: 
here they would both purpoſely pare off (tho 
to little purpoſe) the letter a 3 the word arifing; 
and tranſlate ſourdantæ, riing ; ſomewhat to hind 
the true, e and make the word that 
importecth moſt, ſignify little or nothing, or at 
leaſt not to be taken notice of: But let it be ar 
* 2 or ring, do but take notice of it, and then 
he Cots and Covenants that the Admiral is 
forbidden to meddle with, are the Contrafts and 
Covenants of, or concerning things done within 
the Realm, ſaith the firſt of theſe two Statutes z 
and Contracts, Pleas, Quarrels, and other things 
done, ariſing within the bodies of Counties, faith 
the other ; for ſo ſignifieth the word ſurdantz. So 
that Contracts and Covenants, etc. of or concern- 
ing buſineſſes done at fea, the Admiral is not for- 
bidden to deal with, ot take cognizance of, nor 
of Contracts, Covenants, err. from them arifing; 
no nor of things done within the bodies of Coun- 
ties, which have relation to the Sea, or to Navi- 
| 8 855 or do from thence ariſe; is the 1 
idden the cognizance, but hath full po! 
and juriſdiction over the ſame, not at all in Py 
Sn nl reſtrained * eitket of theſe two Stay | 


utes, 


Freight. or wages, tackling, furniſhing, or victual- 
ling of Ships, erc. cannot be ſaid to be Contracts, 
Ws W of, or concerning things done with» 
in the Realm, or ariſing from things done, or to 
be done within the bodies of Counties, though 
they be there made, but are Contracts, or Cove- 
nants of, or concerning 5 buſineſſes done, 

| 8 Or 


parties, or other Conim es for Wo 
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or to be done at Sea, and ariſing from ſuch;things, 
as are there done, or to be done, whic be the - 
nales cauſe, of ſuch Contracts, from; Whenge all 
actions, or motions do ariſe.z d Ant amis, aritur 
ackio; it; is cauſa cauſarum et impellis efficientew ad 
agendum, et Praferibit deftinatis ordinem ad agen- 
dum. 9 agu . — 55 
The Tranſportation, "of Men, Merchandizes 
— and Commodities of all forts, from ↄne 
Kingdom or Nation to another, or from one Pore 
to another by Sea (a thing not to be done within 
the Realm, or within the body of a County) is the 
Inis, or finalis cauſa, from whence. all. Contracts 
or Covenants, for freight, wages, tackling, Fore 
niſhing, and victualling of Ships do ariſe 3 ſuch | 
Contracts and Covenants are therefore by theſe 
very Statutes, in my Opinion, cognoſcible 
tryable in the Admiralty, Court, and ng, where 
elſe. ; C1 Weste 
If Bargains, Coptracts, or „ 
Houſes, Leaſes, Money, or other Land Commo- 
dities, be made upon the high, Sea, and the 
Deeds, Bonds, Bills, or other ſritings, be there 
ſigned, ſealed, and delivered, here the Conſtru- 
ction of both the Statutes will be, that though 
the Bargains, Contracts, Covenants, ele, were 
made at Sea, yet they were of, and concerning 
things done, or to be done at Land, within the 
Bodies of Counties, and ſo cognoſcible and tryable 
by the Law of the Land, which is true enough 
and then certainly in Contracts and Covenan' 
made at Land of, or concerning things done or 
to be done at Sea, or ariſing from things there 
done, or to be there done, the ſame Statutes ought 
to be afforded the b . and Interpre- 


tation. h Bbq: bu 
| „ 4 a l n 


i Nig 1 


And had not this word Ser lnb, 3 
Cette this” Conſtruction upon this" Statute, yet 
would the Law itſelf have avoided that GConfitt- 
ction which hath been made of the ôther. For as 
in Land Affairs, by Law every man is to be un- 
derſtodd, to have con tracted in that place, Where 
that which'i contracted for, is to be performed 
ſo in Scr Affairs doth the ſame La. Ane 
bold; and in this port the Law, is cles 
 Sraxife uniſqui ſue in eb loco intelligitur, 5 440 it 

fe vblipavit.” F. de obligat. br atibmibus, 
þ e; l al boc ttiam facit Tex," nut ub. F. 
ie honts Murer tate Jud 95 r J. hereß, Srl, fe. 

11. F. a Judiciis e . 65. F. de wr ORE And 
this point is furtfler anplifed, * Nam Jocks "ton: 
traltus is proprib Hicitur nn in Ju inflFlahentium 
fait conſeriptum, ſed in quo conventio ſian in ſe re- 
cepit per feltibnem. ' Decif? "Senatus Dolant per Gre. 
velluny Deciſ. 91. 1. 8¹.1 8 

Fhe Maſter or Ober of 4 hip At Ebel 
with the Merchant, for fo much freight by the 
month,” to tranſport his wares and merchandizes 
by Sea! 3 this contract is to be underſtood by Law 
to have been madeè at Sea, where the Ship Arved, 

and Where fo much money for ſb many months 
gte due; and the gloſs upon the before cited 

Aw, Lit, Cum eſſem Bonbniæ, promiſi tibi dare 
ran n Cioitate Mutinæ, et de hoc faf?us eft con- 

4 Bononi i, dicitur quod Poſſum convenire 
in end e centum, quaſi ibi videar” Contrax= 
92 VC : v6 by | | 


7 When Im at Bononis 1 Srontiſs to give you 
one hundred at the City of Mutina, and hereof 


3281 10 29207570 


. de bl et ac l. contraxiſſe. | F. de bonis A 
jud. poſſ. F. de jud. I. heres 5 fin. F. 3 65. * De- 
cif, ſen. Dolani per Grevellum Deciſ. 91. n. 8. 


Y 2 a Con- 
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a Contract is made at Bononia, yet may I. hen 
vented at Muna for this hundred, as if 

ſeemed chers ta have contracted, fo that ] an lb 
ject to the Juriſdiction of that City. „hay 


contracted at London to W or 
by. Sea, at a certain rate by che joy ir EY b 


SF 


ject to the: maritime and 25 Nriſdictidu, B But 10 
may be objected that 10 juris is Mowecd in all 
Laws, and although a man be bound to pay 
money at one place, he maj / be ſued at andtlier, 
and ſo a man being bound to. tranſport goods, ot 
perform any other duty, or Tervice at one 25 5 | 
yet he may per fifionem.} uri be feigned, Gp or pr 
ſumed to have been 88 5 to perform 

elſewhere, and ſo be ſited eee. 51 1 40 
fwer that it is true, if my fiction be of a thing poſ- 

fible, it may be allowed 52s if I be deu hr 2 
money at London, I may be ee York, 
cauſe it is poſſible I might have been. bound: to 
have paid it there: = Bur if my fiction be of a This | 
impoſſible,” it may not be allowed, for impo iditi- 
ties nature abhorreth: As if I bind-myfelt' 
port a Merchant's Goods, to ſome orr beyond 
the Seas, it is impoſſible I mould do it b Land : | 
ſuch a fiction, therefore, that 1 have/doye-it by 
Land, is not to be allowed; nor am Pfor-n 
performance ſubject to anyũ Land Juriſdiction 
Out of the grounds of this A kit might de de- 
duced a far larger debate, which by reaſon of the 
many differences between the Civif 215 ; ] 
Law in this point, would be too teduoas, 
therefore inſiſt no longe 


the latter part of this Statut 
the death of a man, und a Mathis, etc. Which bal 
been more properly inſerted a the N ns | 


which concern the Admiral Juriſdiction u 
Ports and Havens; but being here by Sir — 
= ee e e ee e 


—— 


or, Su. Yarifdifion.. „ 


yp enforced all | together, I cannot here let ĩt paſs 
wp 125 bebte, obſe due unto it,. He, as I 
in this chapter rendereth this part 

of of Sear thusz u Nevgrtheleſs of the. death of 
1d a maihme dong in great;8hips, being and 
1 go main ſtream of great; Rivers, only 
Pe 2 of . the: ſame: Rivers, ond in no 

_ oth 6 of. 0 9 —_ Hall 
8 0 tf excluding him from wer 
of the fs of a man, and a maihme, etc. Le ar- 
- rotting Ships i in the great Flotes for the great Voy- 
es of the King, or of the Realm, within the 
Fans and Havens, which both the original · Sta- 
tute, o and Poultan's Tranſlation alloweth him, as 
2 25 peareth by what is already ſet down in th's 
Chapter, And this only cogniſance of the death 
of a man, and @ maihme (by this his rendering of 
the Statute) he will allow the Admiral only ow. ory 
| Go Nb nts of theſe great Rivers, which the origi- 
nal fexteth down Pants, and Powtone s Daaden 


eth Bridg 

555 that s Deneatk the points Ade Rivery 
(it is well known) Toth. always been; accounted 
main Sea; ſo that by this conſtruction of this 

art of the Statute, he hath limited the Admiral's 
Juriſdiction to the death of a man only, and a 
maihme, and n of great Ships, eic. and that 
| upon: the main Sea only, and will not allow him 
either Contracts or Covenants made at land, of, or 
for buſineſſes there done, nor the eognizance of 
any thing done upon the Havens ; hut -howſoever 
after this his conſtruction of this word; he preſent- 
ly with one and the fame breath, ſomewhat con- 
tradicts himſelf ; for in his very expoſition of this 
cauſe, he faith thus: This latter clauſe n the 


eee 
* Admiral 
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Admiral Juriſdiction in caſe of death and maihme 
(with neither gf which we ever meddled) but with 
all other things happening within the Thames, or 
any other River, Port, or Water, which are with- 
in any County of the Realm; ſo that the cogni- 
zance of this death and maihme, which before 
was allowed the Admiral only beneath the points, 
is now. acknowledged never to have been meddled 


with at all by the Judges of, the Land, though 
done upon the Thames, or any other River or Port, 
but only other things there happening; but how . 
duly that was done, hath been before examined 
upon his very propoſal of theſe two Statutes, and 
what he promiſeth ſhall appear afterwards; he ap- 
prehended that all men muſt needs grant (which 
proveth far otherwiſe) that the Admiral hath no 
Juriſdiction or power upon the Ports and Havens, 
more than what, this Clauſe giveth him, and there - 
fore, ſaith he, this Clauſe giveth the Admiral fur- 
ther juriſdiction in caſe of death, or maihme ; and 
indeed by theſe words, Nevertheleſs of. the death- 
of a nan, and a maibme. dane beneath the bridges, 
it may at the firſt reading ſeem that the Admiral 
cognizance of any thing elſe there, and that the 
cognizance of theſe things ſnould only be reſerved 
unto him, which withall would ſeem very ſtrange; 
and therefore more duly weighed and conſidered, 
this word Nevertheleſs doth not reſtrain the Admi- 
ral to theſe particulars only, via. the death of a 
man, and a maihme, and arreſting of Ships, eic. 
but the Statute ordaining immediately before, that 
all Contracts, Pleas, and Quarrels, and all other 
things ariſing within the bodies of Counties, as 
well by land as by water, ſhall be tried by the Law 
of the Land, Jeſt the waters beneath the firſt 
Bridges ſhould be taken to be within the bodies of 
„ 8 1 8 * Counties, 
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Counties, and the Admiral, by the words 45 well 
y land as. by water ſhould be excluded from his 
cognizance of things there done. Under that Gene- 
ral of at well by land as by water, falleth this ex- 
ception or limitation, Nevertheleſs ' beneath the 
Bridges next "unto the Sea, pluis procheyn al meer, 
(by them diſtinguiſhing the waters within the bo- 
dies of Counties, from thoſe that are not within 
the bodies of Counties) the Admiral ſhall have 
cognizance of matters even of the higheſt nature, 
and greateſt concernment, even of the death of a 
1an, and a maihme, arreſting of Ships, etc. not 
. excluſive, excluding him from the cognizance of 
matters of an inferior quality and nature; for by 
the Argument d majore ad minus, he that hath. 
power in the weightieſt affairs, hath certainly 
power in matters of leſs conſequence, and ſmaller 
concernment; and it doth ſeem ſtrange to me, that 
any man ſhould think that the makers of this Sta- 
tute (whom Sir Edward Cote affirmeth to be cu- 
ridus therein) ſhould truſt the Admiral with the 
cognizance of the death of a Man, and a maihme, 
ele Where they ſhould not truſt him with the ſink · 
ing or maihming of a Ship or Veſſel, or of the 
cognizante af the pilfering, or ſtealing of a Cable, 
or fone ſuch petty trifle : and it may as well be 
faid that the Admiral by this Statute hath power 
to arreſt" Ships in the great Flotes for the great 
Voyages of the Common-wealth, but he hath no 
power to arreſt the Ships, Guns, Boats, Tackle, 
or Furniture; or that when he hath arreſted ſuch 
Ships, he hath no power to preſs Mariners, or to 
take up Victual, Tackle, Furniture, or Ammu- 
nition for them; and how agreeable to reaſon 
(Whereon all Laws ought to be grounded) this is, 
J leave it to the judgment of all men; and though 
this arreſting of Ships may be ſaid to be of no 
Ne. 14 matter 
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_ amatterof-cognizancez/Fyet is there the ſame rea- 
fol/ofthe one, thiete / is of the other; 051005 Lot 
* Tbinof / matters cognoſcible by the Admiral, ĩt 
may be queſtionod, why theſe two particulars, 
* * K r 3 and a maihme ſhould 
beitfpecified, and nothing in general be e- 
pelt, for the cognizance af other thing there 
2 a6: the ſame. were intended him. Ratio eſt in 
Sir Edward Cy could not ſay, nor can 
F man ele; or ſhew that before the 
making chis Statute, the Common Law Courts 
ever took e of any matters ung 

Ships, or other Veſſels,” their Tackle, / Furni- 
en whatſoever elſe to them be- 
Jonging taining, . them to 
the . of the: Admiral, as matters 17 
ing to the Sea, and for to the Sed Jus — 
| ien ; but for the 9 man, and a maihme, 
i which oſtentimes happen the firſt Bridges 
(where Ships neither do, nor can rome con- 
venientiy) whereof the Common Law had cogni- 
zance,”and not diſtinguiſſing of ſuch death or 
mailtme; whether the fame was done above or 
beneathcthe ad bridges, they had unduly” taken 
| cognizance thereof, as well beneath the bridges as 
above, as appeareth by what Sir Edward Cate 
himiſtif hath cited in this his a 2d chapter of his 
Juriſdiction of Courts, out of the 8th of Edward 
the Second, tit. coron. 399. where it is affirmed, 
that it ĩs no part of the Sea where one may ſee 
what is done on one part of the water, and of the 
other; as to ſee from one land to the other ?; that 


the Coroner ſhall-excrciſe his Office in this ciſe, 


and of this the County may have knowledge, 
whereby (ſaith he) it appeareth that things dne 


2 1d. 2, tit, Coron. 295% 


there 


Or, Sea Furiſdiſtion. 329 
— by the Country (that is by. Jar) 
- and conſequently nat in che Admiralty Court. Now 
by his leave, t only a that they: would have 
made: it. law, 7 the death of a man; there, 
which concarneth the Coroner's Office they might 
take c e, and this, aich he, is affirmed for 
Jaw: — Pleas of. the-Crown, lib. 1. fal. 
31. B. in theſe wards, Hong h. ſſain upon am arm of 
the fea, whenea man may ſee the land of the one pari, 
and of | the ather, the Coroner ſball enquire of this, 
und not be Admiral, 'becauſe the. —— muy tate 
- cognizence of it a. And her voucheth the ſaic au- 
thority of the 8th of Edward the ſecond, where- 
2 he concludeth 2 theſe Words, S0 this 
oveth that by the Common Law, before che 
; of the — of Henry the fo cbs Grants, the Admiral 
had no Juriſdiction but upon the high Seas, which 
F — 
were im t the n not 
32 ſome men be miſtaken, and made to encroach 
upon the Juriſdiction of the Admiralty, as the 
Admiralty is accuſed! to have done upon theirs ; 
whereas here we fee it plain in the 8th of Edward 
the Second, they had, or would have done in chis 
particular and therefore in expreſs words doth 
this Statute declare, that of the death of a man, 
and a maim, the Admiral ſhall haue cognizance 
beneath the firſt bridges. Let no man therefore 
4 1 of the 8th of Edward the Second con- 
clude that the Admiral hath no Juriſdiction of any 
thing done upon the Ports and Havens, or water, 
Where ons may ſee from one ſide to the other, 
 fince that ane particular from which a general is 


argued (an argument never allowed amongſt Scho- 
bs and Logicians) is by Statute corrected. . 


4 Stauf. El. "ofthe Crown, lib. f. fol. 51. b. 


For 
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"For'the reſt of the particulars, whereon Sir EA. 
chte infiſtetli, he inftaficeth not if any one before 
tde making of theſe Statutes (ſaving that before 
mertioßed, ant? thr corrected by this Statute) nor 
of almoſt thirty” y ars After the mah of the laſt 
95 three, and well nigh forty yea the mak - 
def the firſt of them; be it Ai ve Wine to 
be tle leſs than thirty years from the Fecond of 
| 3 the Fourth, to the ſixth of Henry the Sixth, 

a ttle leſs than forty from the chitteenth of 
Ricbar the Second, to the flxth"of Henry the 
Sürth, in which year the firſt Judgment is d to 
be given in the 2 55 Fn Pleas, upon theſe 
Statutes, which Sir Edward Coteaffirmeth tobe with- 
in twenty years of the t aking of the Statutes. And 
therefore his firſt obſervation upon the Judgment, 
raiſed from this miſtaken ground is, bab is con- 
temporanca expoſitio*,” whith he faith is expuſitio 
aplima, as is Bid before, to which Tmay without 
dafiger agree and conſent; for I ſhall in the next 
Chapter fave” one ſhew that there is pris n. 
gis contemporanea, and wilt not very well agree 
either with this, or any other of theſe latter Ex- 
poſitions of thoſe Statutes; and what is inferred 
upon this Judgment by Sir Edward Coke * „that it 
depended in adviſement and deliberation, in the 
Court of Common Pleas eight Terms, as is be- 
fore repeated, will Ray Ne away what is Do - 
by S:anforl' and himſelf affirmedd in 1 n 
tllat one particular, of the Coroners taking his In- 
queſt upon the death of a man . water, 
where one may ſee from the one ſide tothe other, : 
by that of the eighth of Edward the Second, 
namely that it er, that by the Common 
Law before the W things done theie 288 8 


Sup. li. 25 ca. 5. is £1 * Inf, cap. 7. 3. p U. 2. 
ca. 5. | 
triable 
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trigble by the, Country (that is by Jury) and not 
in the Admiralty Court; for if this had been ſo- 
clear as both theſe two would make it, then a 
ed not the, Judges of the Common Pleas 
adyiſed or deliberated two, days upon 328 
point, wherewith. they were troubled two en 5 
which long. deliberatign and adviſement plain 
aue that they were at firſt, very loth to 
venture themſelves upon the ſeas;.(thaugh, at 4 
Port) where they 4 0 never been before, yet at 
length they adventured, but truly, without any 
offence be it ſaic, in a rotten Bark, without: 
either Pilot or Stearſman, as I, conceive ſuch. a 
Voyage hath, ſeldom been taken ſince, until Sir 
Edward Coke's, time, immediately after Which 

ſome have followed his, Bark or Veſſel, and will 
ſo Femin if their Voyage be cnot ſtopt. But I 
ſhall. proceed unto the next Statute, leaving that 
. of the cognizance of the wreck of W in 
this Statute mentioned (which is a thing 
cerneth not Contracts, etc. ahoi W ae 
made at land) unto a creed iter nuns 


4 *| +: vy 1. ' 7 8 HE 4 8. 4 4 Fi 'x7 4 * 
k % $ 1 N ‚ 5 A N ; 6 eas x 
Li — 8 A. Hi nnn Jod. G n 
4t 10 H e e gel eee r figs; 
N 3111 21 1181 1 it. 2 Fa i 75 «a+: S 4-47 mn 2 Tas 1 


U 81 1 1 IS, A Pu VI. | 171 * 


The leer 2 out of the Statute. of the 

ond of Henry the Fourth, cap. 1 1. to prove. 
| The Contracts made at land concerning” Ma- 
ritime affairs, are a e in the Ad. 


 miraly, Fedargued. | 
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E Statute of the: PR of Bey t the 
Fourth is likewiſe urged againſt the Admi- 
rals Cognizance of Contracts and Covenants made 
at 
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5 concerning Maritime Aﬀairs;" and hath 
beencufuallyicecited in prohibitions: with'the other 

asþ! ot 0 Hecht wanne zd 129k 
fis Statute is thus rendered by Sir Edward 
ue enacted ( ſaith he) that the ct af the 
thürteenth of RNirburd the Second, cup. 3. be 
Emi halden, and: kept, and put in due execu- 
tion, and further at the prayer of the COmmons, 
that as touching a pain to be ſet upon the Admi- 
ral, ur his Lieutenant, that the Statute and the 
Common Law ſhall be holden againſt them, ane 
the. party eee e, double da- 


£ x 
\ CK, 1 KS; \ ” i an 5 * 


mages. 
For the firſt part of — Meat rebendeck 
thatche hath given a due expoſit that of the 
tkincenth of Richard the roads by" ſetting 
down the anſwer to the Petition, without any re- 
lation to the Petition itfelf, and then indeed this 
Statute ta ordain that the former ſnould be firm 
halden and kept, and put in due execution, would 
habe made ſome what to his purpoſe: But if — 
fuſt. Statute be duly examined, and receive a due 
conſtruction, then I conceive this will no ways ad- 
vaheehis. Cauſe. He further inferreth, that be- 
cauſe this Statute doth ordain, as touching a pain 
to bes ſet upon the Admiral, or his e 
that the Statute and Common Law' ſhould" be 
holden againſt them; that therefore it appe it appeareth, 
bp chis Act, chat the Statute of the thirteenth 
Richard: the Second is but an affirmance of the 
Cammon Law, which he promiſeth ſhall after-" 
wardls appear , which I with much diligence in 
my reading expected, hut could find nothing more 
than what (as I hope) hath in its due place recerv- 
ed an anſwer. And if we examine este 
= Coke's Juril. of Courts, cap. IL ns AY 
Statutes, 


12 fer, the thirteenth year of the faid:King» Richard, 


cf che 


5 r, Sta- Furt cin 3 
Statuts, and Paulion s Tranſlation of this = 
this Statute, they will plainly: ThewowhaetStatute] 
= what Common Law ſhall be holden _—_ 
RN 144 454 kc 11516.) ei 
1 adele er eb Hoe 5 | 
T ———— and Aries 2 hte 


v et hr ment gur ider en qud Mal, e Hip 
nant2 ne teinont null mannor de plee deins. la Hunt 
dadmiral en tonne ia forme-at;/Or dinaure U dits 
eatutz et ils fpuns a contre an coungets'\la pine 
* ee, la mais au Ray, at luure moite a Faun. 
greve. iat in ei OR pe ITE 203 ATWO; 
ies ſais 4torage ent fait tenun\ef augre' cos pun 
a peine metre ſur I Admirab os ſan lim Hin 
Aatute es la come dey lenuæ dene eu af. Cont. 
: gente gusreug en contre da dit ee, 
eit fa ocgalian pon briefs founduc far ders our 
genſi purſue; en la Court d uimiraitia, rare 
ſea damages damans mefmt is aur ſutant” 68 dͤ,jm 
el encvurge wejmi da peine de xi r 48 
| le Kqy pur. fo purſuit enft faite, An ſoit autem e 
Which Statute is by Houltem rendered hum. 
Item, Wuhereas in the Statute made at Mami 


amongſt other things, it is contained” chat the Ad: 
mirals and their Deputies hall not intermeidle, 
from henceforth of any thing done within e 

Realm, but, oniy of a thing done upon che Sea, 
according as ĩt hath been duely uſed an the rime 
noble Rina, Grandfather" co che 


* Fal. 28, 4. mem. 5. Tf © 2 Hen,-4. mem. 75- 
2 faid 
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Aid King Rrebuf d, Our 4d, Lord dhe K. g, Will. 
eth and Franteth that the aid Statüte be firm 


Helden and Kept, and put in due etectior; and 
moreover the ſame our Lord the King, by ne ack 
vKe"and affehe of ce Lords Spiritunl and Tem- 
Porn, and at tie of the fail Commons, 
Hz th' ofdained and eſtabliſned; that as touching 4 
= to be ſet upon the Admiral, a8 H 'Lieure- 
ant, that the Statute; and the Cotnmon Law be 
hoſclen againſt cheme; and that he that fecletn 
Himſelf grie ved againſt the form of the ſaid Sta- 
tüte ſhall have His action by Writ, grounded up- 
on the Cale, aggaiaſt fim kfat Gotft 10 puri in 
the Admiralty Court, and recover his double dis 
mages againſt che Purſuant, andthe ſame purſuant 
Mall incùr the pain of ten pounds to the King, for 
the purſuit ſo made, if he be attaintd. 
„Now, it Plainly appeareth by the Original, 
which I have hefe verbatim ſet down, that. © ik 
 Saatute"is" only. in confirmation of the former Sta- 
tute as ly enacted, according to the true 
conſtructiorf thereof. Aerhich taken together 'with 
chat expoſition of Ihe fifteenth of Rirhard rhe 
Second, hath truely rendered of that and the fame, 
being taken with relation to the Petition as Lebt 
oeideè it ought to be, and by Sir Edward Coke and 
Poultis'TYarlatioris here, it is in affirmance of 
the firſt of them only, as Poulton himſelf hath-in 
his Tranflation''thereof rendered it; ſo that nei- 
ther of theſe 'two Tranſlations agræe with the Ori- 
ginal, ſaving in this, that he that ſnall find him 
ſelf aggrieved againſt the form thereof, ſhalf re- 
cover double damages againſt the purſuant. br. 
No what may be called Damages that mall be 
recovered double by this Statute, is 4 great que. 
ſtion: If a man do ſue in the Admiralty Court, 


| and there recover, and i is paid a juſt and due debt 
of 


3  fhaw,:. Whereupon the faid/, Burton;ſued thejifaid 


Is wy 1 h of 3 35 - 


Oni Sear Juri lia 
of a 200 Ke hams ſued for in che 
SAG 1 8 W ee ſurely ge- 
- ION- he. other arty-Ccan 
be ſaid to be gdamni ne, that. 1000. 
ae X] rouble ;.;I cannot imagine 


ble man will ay he Was. What 
HE — of the leading caſe, | Hil, 6. H. G. 
Ae Fi Wa 125 (eas, ite et os > Coke 


f _ carry away, Pra ſing. che lingo be x9 


altum mare, (whereas it Was in the Haven of Hi 


Putt upon the Statutes, and: a. Metdict was feud 


 faxthe ſaid Burton againſt the aid: Eutt, and da 
mages aſſeſſed: unto 700 J. and Judgment, givan 
dguble for. 1400 l. In this place;Lithallfet,jafide 

the Queſtion, whether this caſe wWas proper co aht 

Admiralty Court, or the Common Law, having 

| ſpoken 40 char, Purpoſe alreadp/in, a A 
proper a; and here only exa | 


queſtions, 
concerning the damages, and, chem ph veer 
dathi not appear hy any thing 4s ſaid by Sir a. 
ward Coke, that Pult had either received from, on 
ſo much as recovered of the ſaid Burton the id 
960 Marks, on any part thereof ; and yet the ſaid 
Burton is found there to be damnified the de Gd 900 
Marks, beſides 100 J. more for his expence and 
| troubles all which is double by the. Judgment io 
that by this Jen we was derte ns mw 
i. . he. 4 I 4+: Ws 

- hd ha tw ; om * Supe 1 2. ep. 5. 6. 4464 156681 
MH: any 


xd hich ay a 


juriſdiction nor 
—— ſurely. that 9 
e ee, Burt's 


Judgment 1 
mon Law, is-20 be. held lm 2d continued for 
—— N 
tu * not over a main 0 
which might have been, or may hereafter he mi- 
ſeq ont: of this Statute, as the ſame is by Faulton 
rendered, which is this: The. Statutg (as he rn 
dereth it) faith, that whereas in the Statute. made 
at I aſiminſter, the thirteenth year of king. Rir hard 
the ſecond, amongſt other things, it is contained 
n the Admirals ang-chaie Deputies ſhall not in- 
termeddle 


And their Lieutenants, may not hold any 
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. done 
13 


"within tic Tln Hue on ingudaneupon 
the Tea, eie. To that hereby it may ſeetngamdbe 
very well ufged that this Statute dõth clearty von- 
Arm -the Statute of the thirteenth of Richard» the 
eolſd, & the fame is both by Poon and Sir £4- 
CE Coke rendered and trafiflated without any re- 
1460f to the Petition: but if this very State te 
duly ponſideted, it will plainly appear that Poulton 
Hathhfe'r im a operon 6 rhe forkies Stu | 
tute, according to his own former rendering 
thereof, to fake the ſame good, which the origi- 
Bal before inſerted in this © „Being con- 
ſulterl Withal, will pot allow him for there not 
one word of this repetition mentioned either igithe 
Petition or anſwer, quod vide, for the Petition is, 
that the Statutes made in the time of r umi che 
ſecond touching the Juriſdiction of the Admiralty, 
comprehending the one as well as the otherꝭ ad Well 
the latter, which rendereth the true eonſtruction 
of the former, accordi undo the true 
_ thifeof,' taken with relation to the Petitions as 1 
cCunndot cdceive but that it ought, % be, as the 
former of the thirteenth of Richard the ſecond may 
be held and firmly kept, and that the 'Admitils 
manner 
K ples in che Court of the Agmilalty; contrary to 
the form and ordinance of the ſaid Statutes, which 
by the Anſwer is granted in general, without re- 
Penting any pare," « INT en of chem, or of 
the ot er. To #4 AHH 
80 then theſe form Steeg being ch 
ſidered With relation to the Petitions, whereunts 
they ate anfwers, T. conteive this Statute afforderh. 
— Argument a "Al Applets: the Am — 
Eu 85 2 It 
1 ed Han 4; add _— La 1 2655S 
ih 2 e Adiction, 
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diction, or cognizance of Contracts made at land, 
concerning Maritime affairs, mort than what: the 
other afforded ;; and ſo I haſten 5 f poor 
ſed ac eee e pen this. Sk 218 21.09; 


e wy * 
\ a > Tp FP? 2 44 EF q 
* 94 « 93 44 4 * 7 8 * 
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That the Ame by theſe Statutes, WRT not 
barred the Copntzance of Maritime Contratts, 
oy — 5 at Land, made appear, by the 
pratiice of theſe times, proved out of ancient 
Treats en in the, Tower: 2 5 Lon- 
don. 5 
H E deen W l in * Cale of Barts 
and Putt, by Sir Edward Cote, ſaid to be 
tte firſt that can be found, that was given upon 
the Statutes, againſt the Admirals having juriſ- 
diction any where, but upon the high ſeas, and by 
him ſaid to be within twenty years of the making 
of the Statutes, and ſo contemporanea expaſitio, the 
time being duly computed, as I have ſaiĩd before , 
will be found to have been given full twenty. Ebel 
years after the laſt of them; for the Parliament, 
wherein the laſt of them, viz. the Statute 2 H. IV. 
was made, was begun and holden: at W/eftminſter; 
in the utas of St. Hillarie; Anno Domini 1400 
and in Hillary Term 1427, being 6 H. VI. was 
this Judgment given, ſo that the largeſt part of 
four in this computation, is abated, to bring this 
Judgment within the compaſs of a contemporary 
FE but indeed this J wget” EY 95 


Sep. lib, cap : £9 
grounded 
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bags: 45 bell upon the two former, 28 this lat- 
ter, andiprineipally upon the firſt of them; and 
then is this Judgment thirty- ſeven years and more, 
after the making of that Statute, the ſame being 
made i in. Aund 1389. This Statute therefore ha- 
ving not born this conſtruction or expoſition from 
the time of the making of jt, until thirty-ſeven 
years after, and upwards, this being the firſt Judg- 
mnt thereupon, (as is confeſt) and that givemby 
the Judges, not Aue a great deal of doubting 
for the ſpace of eight texms, bef A: they could 


3 


i agree, or would adventure to give chat e 
ad fuam 25 lee ampliandam, 1 WJ not t ap- 


| WE Tapard Coke, We this matter, t 


poſitio, nor do 1 find by all the particulars cited 2 
I 


ple, by the fame, or other ſucceeding ha] 

"a eed two Actions he inſtanceth in brought up- 
on the ſame ground, one by Cupper againſt Rayner, 
and the; other by ydervell againſt Rayner, brought 
both in the Court of the Common Pleas, about 
ſix years after this Judgment, viz. Paſchæ 12.1 


E. VI. But he ſpeaketh not of any Judgment gi- 


ven thereiti, which if there had, he would not 
willingly have omitted to have inſerted the ſame, 
which maketh me verily conceive that no Judg- 


ment Was given upon either of them; nor indeed 


can I think that the former Judgment by him ci- 
ted, ever oe oO: effect, or was ever put in exe. 
cutio 2 18 0. 
Sir . l 8 rule bel rs! that conten-· 
porantea. expaſitio; eft optima, a contemporary expo- 
ſition is beſt, then 1 is not this expoſition made by 


—— To 


> Sup. e. 6. l. 270 
2 2 this 
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this Judgment the beſt, though it may be, magis 
* more contemporary than che other 
Judgments, or expoſitions given longer aft 

< Paſche: 28 Eliz. which he inſtanceth in, "Tha 
Evangeliſt Conſtantine,” having covenanted with 
Hugh Gynn, that his Ship, ſhould. fall with Mer- 
chandizes of the faid un to Mutirell:in Spain, 
and ſhould there remain: for certain days, ys, upon 
breach of which Covenant, Gynn brought an Action 
of Debt of 500 /. in regard the Charter- 

made at Thetford in the county of Warp, an ar 
had Judgment in the King L Bench, And thr ich 
30 and 31 of E/jz, of an Action of Caſe brought 

on a Policy of Inſurance, ſo that the former may 
ſaid to be melior expoſſtio, a better expoſition than 
thoſe latter, becauſe it ſeemeth to be the founda- 
tion whereon they are grounded, and therefore 
more authentic. Bur iF I ſhall ſhew that within a 
far ſhorter compaſs of time after the making, of SE 
ſaid Statutes then any of thoſe judgments were 
ven, aich he hath 8 in. no 15235 a 
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- Tfhall ae inſtance in an Action 8 
in the Admiralty within three years after the mak- 
ing the firſt of theſe Statutes, and in. A uguft 1 Et 
after the making of the ſecond of them, — in z the 
ſame year that this-laſt Statute. was made, as will 
appear by the Record. itſelf, which I "ON in Ba 
chapter ſet down at lage. oils, - 


28 Eli. Paſchæ. 


The 
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5 The OR was brought i in the Admiralty of the 
Wa N, "before Nicholas Clifton, then Lieutenant to 
the Earl of Huntingdon Admiral of the Weſtern © 
ports, by Peter Draper and Robert Ancleyn of Sher- 
Bourne, Merchants, againſt William Stillard, Ma- 
le 15 4 cauſe of contract, and letting to freight 
a Ship of the faid Pilliam Siillard, called the Le- 
rhenard of Haniel, to fail thence to the Ille of Ree, 
for Salt, there to be had, and carried or brought 
ack from thence to Weymouth or Southampton, at 
the choice of the faid Merchants, as by the Charter- 
party or Contract and Affreightment of the faid 
Ship indented, and between the ſaid parties made, 
Bo Ee appeared: And this Action there ſome: 
time depended, and was proceeded in unto ſen- 
tence without any interruption, or being any ways 
| hindered by any manner of objecting either of the 
ſaid two Statutes, againſt the proceedings in the 
Taid cauſe, and ſen tence was given for the ſaid 
Stllard, from which the ſaid Draper and Ancleyne, 
appealed unto the King in Chancery, and a'Com- 
_ miſſion was from therice by the Lord Chancellor 
awarded unto five other Civilians, or to any four, 
three, or two of them, giving them full power 
and zutfiority to take the ſaid cauſe of appeal into 
their Eognizance,' to be proceeded, heard, and diſ- 
cuſſed in due form of Law, and the fame to deter- 


mine according to Law. 
All which will appear by the Conmiltioa itſelf, 


Record” in the Ti wer, which I will here ſet 
Ion verse. 

R. Aflecłis et el bus' ſuis Johanii Cobham, 

Magiſtro Johanni Bennet, Magiftro Johanni Run- 

kale Magiſiro Thom Southam, Magiſtro Johanni 

_ Combe, ſalutem. Sciatis cum nuper mold lite Jeu 


1 J. par; pargd. 15. R. 2. m. 27. 
1 contro- 


34S The Maritime Diczologie ; 


controverſid d in Curid noctrd Admiralitatis Angliz 
in partibus Occidentalibus coram dilecto et ſideli noſ- 
tro Nicholao Cliffton tunc locum tenenite clariſſimi 
Fratris nostri Comitis Huntingdon, Admiralli noftri 
in partibus prædictis, inter Petrum Draper, et Ro- 
bertum Ancleyne de Sherbourn, Mercatores, par- 
tem Mricem ex una parte; et Willielmum Stillard 
Marinarium partem ream ex altera, occafione af- 
ee conductionis, ſive locationis cijjuſdam 
ves prædicti Willielmi, Lethenard de Hainnel 
mnuncupat.. ad veland. ad partes de Ia Ray pro ſale 
ibidem habendo et prædick. inde carcandum, et de- 
inde apud Weymouth vel Southampton, ad elee- 
onem mercatorum reducend, ut occaſione conventionum 
et contratuum affretationem, conductionem navis 
edile concernen. de quibus per chartas indiftatas 
enter ptr ſonas ſupraſcriptas evidenter apparet, ali- 
quandir vertebatur prædictus locum tenens perperam 
in catſa:preditia procedens, et parti Willielmi plus 
Aebito favens, ſententiam contra eos Petrum et Ro- 
bertum pro parte dicti Willielmi tulit, diffimitivam, 
ini uam, invalidam, ve uullam, ad inſtantiam ad 
procurationem. dicti Willielmi ſubdolas et injuſtas 
minus jute ut aſſeritur in ipſorum Petri et Roberti 
Præjudicium non modicum, et gravamen; a qua qui- 
dem ſententia diffinitiva et ceteris gravaminibus Pree- 
tenſis fuiſſet, et fe ic per predifium Petrum no'ie ſuo 
et procuratorio no ie dif Roberti ad nos et noſtram 
audientiam legitime ut prætenditur appellatum, quam 
guidem appellationem idem Petrus intendit ut aſſerit, 
Pro ſe et dicto Roberto proſequi cum effectu, ac nobis 
ſupplicavit ut ſibi et prefato Roberto ſuper appella- 
tionen prediftam certos judices dare ſeu affignare 
dignuremur; 105 ſupplicationi bujuſmodt, tanquam 
Juri conſonæ annuentes, vobis quatuor, tribus vel 
Aucbus veffrum in ſolid. de quorum fidelitate et induſ- 
tria Wen ger mis 9 tnks committimus vices 
. nostra: 
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of ras, a ic plenam tenore præſentium poteſtatem ac 
mundatum Jpeciale ad audiendum, tognoſcendum, et 
procedendum in cauſa ſeu cauſes. 9 Bj us, 
necnon in cau ſa in hac parte principali, prout dicta- 
werit ordo Juris 1 pſam et ipſas cum ſuis emergentibus, 
incidentibus, et connexis quibuſcunque ſecundum juris 
exigentiam, diſcutiend. et fine- debito terminand. et 
ideo vobis et cuilibet veſtrum mandamus, quod, vocatis 
coram vobis quatuor, tribus, vel duobus veſtrum par- 
 tibus prædictis, ac aliis in bac parte, quos de jure 
fore videritis evocand, auditiſque in difta appellati- 
onis cauſa und cum principal. earum rationibus et al- 
legationibus circa premiſſa diligenter intendatis et ea 
faciatis et exequamini in forma prædicta. Damus 
autem prefato Admirallo no ro ac ejus locum tenenti, 
necnon univerſis et ſingulis Officiariis, Miniſtris, 
 Ligeis, Subditis, ac alits fidelibus noſtris quorum in- 
tereſt tenore præſentium firmiter in mandatis quod 
wobis quatuor, iribus vel duobus verum in forma 
dicti mandati nofiri, prout ad ipſos pertinet, inten- 
dientes int et reſpondentes, conſulentes, et auxiliantes, 
et vefris manuatis obedientes prout decet. i cujus 

5666 4. af ud Weſtm, 3 Auguſti. 

And in the ſeventeenth. year of the FF King” 8 
reign, John Coppin, Mariner and Owner of the 
Ship the Gabriel of Sancta Oſicha of Burdegall ſued 
William Snoke and Thomas Saxtingham, Merchants, 
for freight of that Ship; firſt at the Common Law, 
where the Action lay not, and ſo failed; and then 
in the Admiralty ; but before ſentence appcaled to 
the High Conſtable? s Court, where his Appeal lay 
not; and was therefore from thence diſmiſſed, and 
u condemned in Expences; who then appealed tothe 
King in Chancery, and had a Commiſſion from 
thence directed unto Richard Stury Knight, Mr. 

Jobn Bennet. Official of the Court of Canterbury, 
and Mr. Wee Sergeaux Dean of the Arches 

Lendon, 
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Bandan, to ane diſcuſs the ſaid cauſe in due 
fatiibf Law, and to determine the ſamò adcording 
woche Rules of che Civil Law, they being all threc 
Ciralans :\ All which likewiſe appeareth by the 
Commiſſion" itſelf upon Record in che ee 
which golloweth in theſe; words: s 42 d 
Nen, ſilectis et Fdelibus ſuis Richardo- Starp 


viliti), Magiſtro Johanni Bennet, Oficlali Curia 


Ant. . Sergeauc D 10 
Arcbicbus ndon em. Sciatis cum Wil. 
lielmus Snoke, e: Thomas Saxtin ror Fanta 
guandam Haven ee le Gabriel de Sancta Oſſi- 
ca'apxd.Burdegal, in quodom loco vocato le Umbier. 
cum desen et ſeptem oltis. et una pipa vin caricaſs 
feats” et cum quodam Johanne Coppin marinario de 
Comitats, | Magiftro navis predittz conven- 
cianaſſent ad ipſa wVine:predifa uſque Gadenaſſe 
in partipus Eſſex ſalvo duceret, ſolvendo ſibi pra 
queliket dolio, viginti ſolidos, et pro una pipa decem 
elides, ut ay Hog et licet idem Johannes conven- 
lionem fam. bene et fideliter compleverit, A . 
amen Willichnus et Thomas in bac parle dabilè re- . 
guiſiti præſato Johanni in parte vel in toto juxta" 0 
conuentienem ſuam prædictam ſatisfacere non cura- 
runt,prout idem Johannes congucritur, ſuper us 
idem aſſerens ſe verſus prædictos Willeimum 7 We 
Thomaàm tam per communem legem regni noſtri An- 
gliæ quam. in Curia Aumiralli nofiri-werſus: 3 ö 
Boreales diu ſeguutum fuiſſe et nullum remedium in 
Bak * ah \bavere patuiſſe, dictos Willielmum et \ 

min Curia Conſtabularii et Mateſcalli. An- 

bY 12 on reſpondendum fie in cauſa prdicia ſummo- 
ef dam libellum ſuper attio- 
nem Pregifiam in,eadem-Curia coram diletis: et de- 
HO eke Johanze e lecum Ons W 


3 %% 5 


neri et dere fecit, ac 


'e < An, 17 Ric, 2. „ part paſs m. 7a: M 2 9 
bularit 


eren % 
FIR. : 92 


, Sen- Fun., 24% 
ularii pnadicti et Wilkelmo Farringdom lamm te 
nente diti Mareſcalli noftrt ven ſus prediffes Walls 
elmum et Thomam adhiluito et propeſuil; ideaupus 
Johannes et Willielmus loc tonemies in SH 
prædilda, minus rite et indelitè protedemtet, —— 
dicialiter affirmantes et allegantes ipfos- EC 
Ailtionem in bac parte habuiffe prafatus Willie 
Snoke et Thomam d curia pradita, et de inſtantia 
prædicti Johannis Coppin, | fine cauſa". rationabils 
quacungue dimiſerunt- r delikeraverunt, es ipfion- 
Johannem Coppin in quadam magna peeunia junne 

argenti pro cuftibus ipſorum Willielmi Snokes et 
Thomæ in hac cauſa coram eis in eadem Curia fustis 
per ſententiam ſuam ſeu judicium condemndrunt, or 
dictas cuſtus ad quandam ſimmam vimis recetvan' 


luararus et limitarunt, de quibus guidem ſontentia- 


judicio et condemnatione expenſarum, et ds tmaione 


CLarundem at aliis grauaminibus pree⁰ν 


Johanni Copyn in hac parte illatig, et Fe 
didi Johannis ad nos et naſtram aumientium legitime 
appellatum ſicut per jnſtrumentum publicum ſuper hoc . 
conſectum plenius apparet, qui quidem Johantis ap- 
pellationem ſuam prædictam intendit ut aſſeriſ preſe. 
qui cum æHfebu, et nabis ſupplicaverit ut bi “,t 
appellatione fua præditta certos Judices vr Com- 
miſſaries dare et alignare dignaremur, vos fapplica- * 
tioni pradictæ tanguam juri conſonæ annututes, vo- 
bis de quorum fidelitate et induſt ria fiduciam'perimics 
| ſpecialem. committimus vices noſtras, er plenam tenore 
PU. ene mandatum ſpeciale ad audi- 
endum, cognoſcendum, et procedendum in cauſa; froe 
cauſis appellationis: hujus pront 'diftaverit ord juris, 
ipſamque et ipſas cum ſuis emergentibus, dependenti- 
| bus, incidentibus, et conzexis quibuſcungue” ſecundum 
Juris exigentiam diſcutiend. et debito ue terminand: 
ac etiam ad teſtes quoſcunque per utramqus partium 
prædił Farum in a us "Oe appellationis, coram 
vobis 
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ovbis" ditraliter- producentes, fine dolo vel fraude, 
bond e favore, aut alids injuſt? ſubtraxerint deritati 
Poſtimioniuun perhibere compellandum. Et mulctæ al- 
teriuſgue temporalis cobertionis cuj Alber poteſtate; 
er ideo vobis mandamus quod vocatis coram vobis 
partibus prædictis et aliis quos in hac parte fore vi- 
deritis evocand. auditiſque in hujus cauſis, appellati- 
onis earum rationibus et allegationibus circa premiſſa 
 diligenter intendatis et ea faciatis et exequamini 
Pr biet juſtum fuerit et confonum rationi; volumus 
etiam quod ff aliquis vel aligui deſtrum inchoaverint 
vel iuc hoaverit procedere in præmiſſis, alius vel alii 
derum libere procedere valeat five valeant, in ei ſdem 
Beet ineboantes abſentes inchoans abſens fuerint vel 
Fuer it etiam nullo 1 . . 45 itimo impediti vel 
 Impeditus. In cujus, Sc. Sud Weſtm. 
X11 die Novembris . 
Alfter this, and after the akin of the other 
Statute of the ſecond of Henry the IVth, one Ed- 
mund Brookes, Mariner, brought his Action in the 
Admiralty Court before Jobs Sturmiſter, Lieute- 
rarit-General of Edmund Farl of Kent, Admiral of 
_ England, againſt Fobn Birkyrne, Richard Honeſſe, 
John Wallas, and William Burton of Kingſton upon 
Hull, Merchants, Partners in a Maritime Cauſe, of 
contracting and taking to freight of a certain ſhip, | 
called the Laurence of Gyppekwich, and the ſame 
vas thete proceeded in unto ſentence; and ſentence 
was given for the ſaid Edmund Brookes, againſt the 
ſaid Jobn Byrkyrne and Company; from which 
ſentence the ſaid Byrkyrue and Company ap- 
pealed unto the King in Chancery, and 1 85 ob- 
rained a Commiſſion of- Appeal from th ence, di- 
rected unto John King ſton ® others, who by virtue 
thereof proceeded in the ſaid Gauſs unto ſentence, 
and thereby reverſed the former ſentence, and con- 


demned the ſaid Brookes in expences; 3 from which - 
dex: od ſaid 


aid ſentence the ſaid Brookes again appealed unto 
the King in Chancery, and obtained 1 
of Review directed unto the then Biſhop of Ton- 
don, and fix Civilians, to review, diſcuſs, and hear 
the faid Cauſe in due courſe of Law, and to deter- 
mine the ſame according thereuno -.. 
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And this laſt Commiſſion of Review was granted 


* 


bur eight years after the making of the ſaid Statute 
of the ſecond of Henry the IVth; and therefore 
the Cauſe muſt needs be inſtituted and begun in 
the firſt inſtance ſome years before, nearer unto the 
time of the making of the ſaid Statute, the ſame 
having been proceeded in even unto ſentences in 
two ſeveral inſtances before the granting of this 
Commiſſion : All which appeareth by the, Com- 
miſſion of Review itſelf, which is upon Record 1 
the Tower in theſe words following ©. 
ex venerabili in Chriſto Patri R. Epiſcopo 
London. ac dilectis, ac fidelibus ſuis Thomæ Bes 
ford, Thomæ Eppingham, Magiſtro Thoma Field. 
Roberto Thorley, Willielmo Scnenocks, ef Johan- 
ni Oxney, ſalutem. Ex parte Edmundi Brookes ma- 
rinarii nobis eft eſtenſum, quod licet Magiſter Johan- 
bes Styrmyſter, vue, leben tenens general Ed. 
mundi age Camitis Cantiæ anper Admiralli noſtri 
Aygliæ in quadum cauſa maritima que in Curia Ad. 
mir allitatis occafione affreFationis conductionis [ive 
Locationis cujuſdem navis Laurence de Gippelwich, 
borom prefato' Johanne dane Fudice in 6a, parte 
 competenti inter prefatum Edmundum partem ac- 
tricem er una parte et Johannem Birkyrne, Ri- 
chardum Horneſſe, JohannemWalas e/Willielmum 
Burton /ecios ut dicitur in cauſa preditia Mercato- 
res de villa de Kingſton ſuper Hull partem ream, ex 
altera vertebatur guandam ſententiam pro parte ditfti 
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Efiundi contra 1775 riem prædictorum Johannis Birk- 
e, 2rc. rite et legitime tulerit definitivam, pars ta- 
orum 11155 Birkyrne, Johannis, etc. a ſen- 
reid pr 1 edits ad nos et noſtram audientiam frivole 
2 quo pretextu quidem Magiſter Johannes 
es 5 alii color euſdem commiſſionis naſtræ 
3 cornoſcend. tt procedend. in difta cauſa appel- 
e . et negotio in ea parte prineipali Præ- 
Ten. Al Welte per erperam et illegitime procedentes ac dic- 
' appellantti p lus debit faven. dittam ſenten- 
"Pro part e difti Edmundi ut permittitur, latam 
Heer: Wullom 1 A t Jr riſditionem,  infirmarunt, 
r, , el aduullarunt, 4 ipſum Ed- 
| 126 i in expenis per partem derum Johannis 
Birkyrne, Richard e. etc. in prædicta præ- 
rſt cauſa appellationts. et negotio principali pratenſo 
of am. ation? fattis parti zorum ſeldendis per præ- 
1 ſententiam diſſinitivam inique latam er- 
| Ivalidam cominaverunt in omnibus minus 
fie? Baut Edmundi Ai pendium non modicum et 
9 inde per partem predifti Edmundi ſen- 
 tiemtis ſe ex præmiſſis ſententiis et ex 7 con- 
A one indebite per. 2285 ab ei ſdem ſententia "/ 
ow Tester ad u, ei noftram alldien- 
e cut per inſtrumentum publicum 
inde 44 70 um eſt in cancellaria noſtra oftenſum, ple.- 
ns pererir apparere, idem Edmundus nobis ſuppli- 
cab, "ut in diffs cat iſa 7 fac procedere, | 
el. fibi "Juftitiam in hac parte facere d igneremur. Nos 
 ſupplttationi predite annuentes, 221 etc. quorum 
alrerum veſtrum vas ffn, Epi ſeqpum et Tho- 
mam Field, ec. | 
"I ſhall inftance only in one more, one Han Mag- N 
ſhed Thomas obnefſon and 7 homas Rafin for 
2 257 for freight of the half of a Veſſel called the 
Cbriſtopber of Beſton, as Maſter and Owner of 


half of the ſaid Veſſel ; ; and the faid Cauſe was 
W | | proceeded 


. 5 Sea- J £ — | 
proceeded i in before Henry Bole, Lieutenagt: 
rat of the Admiralty Couft, Which Cauſe Vas 
him appealed, unto the King in Chancery, ar 

Commiſſion in the eleventh year of Henry the 

being but nine ears after the bee | id. - 
tute, and the Cauſe in the firſt inftance mutt needs 
have been begun ſome good ſpace of time b 
that. The Commiſſion of App eal runneththas 
s Rex drlefiis et fidelibus ſuis Richardo Roche- 

fort Chivaler, Magiſtro Henrico Ware, Magifty, 
Richardo Brinkley, Magiſero I homz Fiel fa- 
Intem. Sciatis quod cum ut accepimus nuper tt qua 


dam cauſa marilima pecuniaria vigints et e 7.24 
brarum pretextu aj eftamenti medietatis 
navi DEG la Chriſtophre de Boſton: ad a] 
Wagtoft 4 villa Sancti Bochoni ut ad « ) 4 
ſe ſiren 73705 medietatis, abrs þ Er inen. e 
tricem et proſequentem 5 1 Una, e IRON 
Johneſſon ei Thomam 75 5 e 
tem ream defendenten er Parte 4 Mera, 
Henrico Bole locum tenen, gra a . Cari, DER 
_ rzatis Ang cog Bae 8 3 
Nox Hs three 8 99 1 


the n Ta Fr 8 he ü THe... 
* Sundry Towns of the MWeſt part prayir 
- medy ab Sainſt tlie Officers of the Admiralty "fr 
Hasch 5 plea on matters determinable by t the Con 


* An 1 H IV. 1. e reale b Gate lane. 
4. p. 22. bak 146. i t Ha bis! 3d: d ee 
26 Es mon 
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on Law, which they pray may be revoked, the 
Kink . nſwer was: 
he Chancellor by the Advice of the J aftices 
8 2 hearing of the matter, ſhall remit the matter 
o the Common Law, and grant a Prohibition. 
And as theſe Records are of far greater antiquity | 
than. thoſe by him inſtanced in, 100 are they far 
more contemporary with the ſaid Statutes z. and 
A oF. his own 2 of far fe en 


eil After he 5 G 9 fit of ugg 5.4 | 
Petitions upon which thoſe Statutes were grounded, 
and from whence they muſt receive a right con- 
ſtruction, began to be forgotten ; but. after the 
fame were revived and brought again into Remem- 
brance, the Admiralty Court had no more ſuch in- 
tetruptions, but proceeded as before until the 
times of thoſe Actions wherein he inſtanceth which 
were brought in far later times than the former, 
when the ſaid Petitions, whereunto the Anſwers 
have, or ought to have reference, were (as it were) 
again quite out of remembrance : For if from the 
time of making of thoſe Statutes, until the time of 
the laſt of the Judgments inſtanced in, all the par- 
ticular Actions that have been brought, and * P 
rences that have been given in the Admiralty for 
thing s done upon the Ports and Havens (againſt the 
cognizane of which cauſes one of theſe judgments 
is brought) and all the Actions brought, and Sen- 
tences that have been there given upon Contracts 
made at land, for buſineſſes to be agitated at fea, 
againſt | 
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againſt which the other two Judgments are brought, 
ould be ſet forth, I might . boldly, ſay therr 


would be many hundreds for ones, and I nil 
very well, and very juſtly cite divers of thoſe | 
cords out of the Regiſtry, of the Admiralty for the 
Juriſdiction of that Court in matters of this nature, 
which I doubt not but ought to be as good proat 
for the Juriſdiction of that Court whereunto they 
do belong, as thoſe few Records pickt up gut of 
the Regie of the Common Law Courts ought to 
make for that Juriſdiftion whereunto they belong: | 
| nay by thoſe Records of the Admiralty, and the 
_ conſtant, the continued, and the general Dre 
and ulage "of - taking cognizance- of cauſes 
nature, it plainly appeareth that the I en 
thereof anciently did, and ſtill doth, belong 
that Court; for. in land buſineſſes whoſe. Jan 7 
ſoil ſnall we Judge that to be, but his who bath Gee 
nerally, continuedly, and dana reapt the 
and not his who Hach at ſome 2 ewa an 
taken up a Shock or two, and ſo don 5 et 
he which reapt where he neyer _ Fl 1 
muſt needs do which f 18 neither vers d nor {ki] 
Jure ſcripto, in that Law. which is poſitive 
down for that purpoſe, but ſhall judge (Mr 
random, and. will 1o, do becauſe others, have, done. 
ſo before him ; nor under correction can it be held 
to be any 'g00d. rule of. Juſtice to Judge by prece- 
dent; for if one man, or more, have judged un- 
juſtly, and not according to law, I would not have 
1 1410. that he which knoweth the law, is not- 
| e bound to judge as the other did, be: 
he hath a Precedent, for it. But I ſhall paſs 
theſe precedehts over, and as J. have i in the e | 
book of this Treatiſe ſhewed, Joh, that NEFA, 0 
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— — laid i Pernite Lord, Py 
Laucal, upon their: complaint made in 
that they were ſued in the Admiraley Court upon 
ſeveral Contracts and Agreements made between 
them upon ordinary trading and b — Hero oil 

London, — 4 u M 
ed upon the before-mencioned Sd c Ny the 
— there; but upon further complaint of 
Supt: made unto the faid Court; and upon ſnew. 
ing that the ſaid Contracts, though there made, 
were maritime and within the Juriſdiction of che 
Admiralty, a Writ de procedendo was awarded, 
commanding that the far pr mans, devon Id proæꝛ 
ceed in the ſaid Cauſe accortin to law, and the 


227 5 of the ſaid * „and to do 
995 juſtice 
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juſtice between the ſaid parties, notwi 
the, ſaid. Super ſadeas. The. Writ de 
tunneth, thus: Hatt 10.2 yviaroina ach * 
Henricus Of ous Dei gratid Anglia er Frabcim 
Rex, fidei defenſor,. Dominus Hiberniæ, et un terru 
ſabremum faba Anglican Eccigſiæ, clariſimo con- 

| ſanguineo ſuo Willielmo Com. Southa ami 
rallo ſuo Angliæ; five ejus locum tenents vel 
tato, ſalutem. Cum nuper ex quodam relatu ] ohans 
nis Petite, de Abvile in Picardil, Andreæ Lord, 
et Daniel Lancel intellexerimus, quod vos prefatos 
Tohannem, Andream, et Danielem coram vobis in 
Curid Admiralitatis noſtte de diverſis contragipus,. 
et aliis conventionibus infra Civitatem naſtram Lon- 
don. et ub ſuper altum mare fat?” et rmergen mn 
placitum ad ſectam Ludowiei Sutton contri fu 
diverſorum ſiatutorum inde in contrarium fam; 
et proviſorum traxiſtis: nos igitur ſtatuta — 
obſervari,, et. præfatos; Johanhem; Andtes 
Danielem cantra formam eorundem ſtat 2 
modo placitari ſeu inquietari volentes, per Amn 
trum vabis nuper mandauerimas quod v 
Johannem, Andream et Danielem coram vat as 
rid Agmirallitatis naſtræ pradifie, occaſtone in 

? non traberetis, ſed quod vos plasito ilis cus 
ram wobis in Curia pradifta ulterius tenend. ummins 
ſupenſedergtiss es ipſos Johannem, Andream es D- 

nieſem contra ar mam ſtatutarum prædiit arm 8 
molgſtaretis in aliſus ſeu: graveretis, quibuſtam«ta-' | 
men certis ds cauſis nos moventibus, et ſpecialiten pro 
co quad an Qarie. 


 venfyones Preflidii. inter ipſum Ludowicum et pr 
Falat Johannem, Andxeam: et Danielem, babits et 


c engen inſra juriſdictionem curiæ Admirullitatis 
Fadti et contralti, et quod predifti Johannes, An- 
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334 The Maritime Dicæologie; 
pr ediidis in placitum prædictum contra for mam ta- 
tutorum prædictorum in Curia prædicta minime tra- 
Fari extitiſſent. Et ideo vobis mandamus quod in 
placita illo ſecundum legem et conſuotudinem Curiz 
Se- noſtræ predifte procedatis, et parti- 
Prædictis juſtitiæ complementum in bac parte ba- 
pany fac dicto brevi noſtro vobis prius indè in con- 
Narium directo in aliquo non obſtan.. T. meipſo apud 
Weſtch. xiv die mn Auno ow: _e 


e nono. 
Horgole. 


3 *In the ſame year one e Lodowick Davy ſued Joby 
Turner in like manner upon ſeveral Maritime Con- 
tracts and Agreements made between them in the 
City of London; likewiſe, and upon the ſaid Tur- 
ners like complaint in the Chancery a Super ſedeas 
was awarded, which in the ſame manner, and up- 
on the ſame ground, was diſſolved by a Writ de 
 procedendo ; the Writ de procedendo is the ſame 
with the other, ſaving that they differ in the date 
and names, etc. I ſhall Coen pace; the ſettin 8 
of it down. - 

In the thirty. firſt year of Henry he Eighth, 

. Middleton, R 155 Hall, and Henry Dycon- 

2 Merchants of the City of York, being ſued 
before Robert Biſhop of Landeff, and others the 
King's Commiſſioners for his Northern Parts, up+- 
on Maritime buſineſſes and contracts, the ſaid A. 
dleton, Hall, and. Dyconſon complained-1 in Chan- 
cery; and a Super ſedeas was in the King's Name 
awarded out of the Chancery, directed unto the 
ſaid Biſhop, and the reſt of the King's Commiſſio- 
ners, ſtraitiy charging and commanding them al 
* and withour tray! to en all e ena - 
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mination and cognizance in any Civil Cauſes, of 
Maritime Affairs, of or upon whatſoever Con- 
tracts, Pleas, or Complaints between Merchants, 
Maſters, and Owners of Ships, and others what- 
ſoever, with the ſaid Merchants, Maſters,” or Pro- 
prietors, for any thing by ſea or water in any man- 
ner whatſoever to be expedited or contracted, tak? 
ing their riſe or original either in the parts beyond 
the Seas, or or upon the high Seas, or any where elfe 
where his high Admiral had juriſdiction," whether 
by Paſſage or Voyage at ſea, or whatſoever way 
appertaining unto, or howſoever touching or con- 
cerning Maritime Affairs againſt the ſaid Miles 
Middleton, Ralph Hall, and Henry Dyconſon, by 
whoſoever before them or any of them moved, 
or howſoever to be moved, or attempted, remit- 

ting the parties (if they would ſue) unto his Court 
of Admiralty of England for juſtice to be there 
adminiſtered according to the Maritime Laws. 
The Superſedeas itſelf runneth in theſe words; 
b Rex, etc. Reverendo in Chriſto patri Robots 
Landavenſi Epiſcopo, ac aliis Commiſfionariis no- 
firis in Par tibies noſtris Borealibus, et eorum cle 
bet, ſalutem. Vobis et cuilibet veſtrim ſtricte præ- 
cipimus vel et mandamus, ſquatenus ab omni examina- 
tipne et cognitione in aliquibus' cauſis Civilibas, ſeu 
nogotus maritimis de et ſuper quibuſcungut contr hl | 
bus placitis querelis inter Mercatores ac Dominos et 
Proprietarios navium, aut atios quoſcunue tum 
tiſdew Mercutonibus, Dominit, ſeu Proprietariis 
pro aliguo per mare vel aquam qualitercunque expz+ 
diundum contrattis five in par tibus altramaritlis, vel 
ſuper altum mare, aut alibi, ubi magnus Admirallus 
nuaſter habet juriſdittionem originem trabentibus, 
ferching their 2 or ariſing from anp other 
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356 The Maritime Diceologie, etc. 
place where the Admiral hath Juriſdictionem, ſeu 
maris per tranſitum, ſive voiagium aut negotia ma- 
ritima quoqus modo reſpicientibus, vel qualitercun- 
que tangenlibus, aut concernentibus verſus Milonem 
Middleton, Radulphum Hall, ef Henricum Dy- 
conſon Civitatis noſtræ Eboric. Mercatores, per 
quoſcunque vel qualitercunque coram vobis ſeu ve- 
ftrum aliquo motis, aut quoviſmodo movendis, froe 
attemptandis, omnino et indilate ſuperſed. partes ft 
litigare voluerint ad Curiam noſtram Admirallitatis 
noſtre Angliz pro juſtitia eis ibidem jux!a leges no- 
ſtras maritimas miniſtranda remittentes. T. meipſo 
apud — ep tertio die F ebruarii an r trice- 
ſimo pr 9 I 
Arend in the ſame year, in the Cattle 
King's Reign, the ſaid Biſhop, and the reſt of the 
ſaid King's Commiſſioners being thus forbidden 
to meddle with matters of this nature, one John 
Bates a Merchant was ſued before the Mayor and 
Sheriffs of the City of York for ſelling and deli- 
vering forty-two Fowder of Lead at the City of 
Bourdeaus, in the parts beyond the ſeas, and com- 
plaint being by him made in the Chancery, a Su. 
per ſedeas was awarded in the King's name unto 
the Mayor and Sheriffs of his City of York, charg- 
ing them likewiſe that they ſhould altogerher and 
without delay forbear all manner of cognizance in 
Civil and Maritime cauſes, contracted in the parts 
ond the ſeas, upon the high ſea, or in ary 
place where his Admiral of England had juriſdic- 
tion, or from thence proceeding againſt the ſaid 
Zohn Bates, by what names ſoever called, by 
whomſoever, or in what manner ſoever begun, 
or to be begun for the ſelling and delivering of the 
ſaid forty-two Fowders of Lead as aforetaid, in 
like manner as before, remitting the parties (if 
they” would ſue) to the Court of the Admiralty of 
Er England 
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: England for Juſtice to be to them there admini- 
ſtered in that behalf. | 
The words of the Super ſedeas are theſe; _ 

© Rex, etc. Majori et Vicecomitibus Civitatis 
neftre Ebor. ſalutem. Vobis et cuilibet veſtrum Præ- 
cipimus, quatenus ab omni cognitione in caufis civi- 
libus et maritimis in partibus ultramarinis vel ſuper 
alto mari, aut alibi, ubi magnus Admirallus nofter 
Angliæ habet juriſdictionem, contractis et originem 
contrabentibus verſus Johannem Bates Mercatorem, 
cujuſcunque nomine cenſeatur, pro xlii le fowders 
plumbi in partibus ultramarims apud Civitatem 
Burdugaliæ Venditioni expoſitis et deliberatis, per 
 quoſcunque vel qualitercunque motis ſeu movendis, 
omnino et indilate ſuper ſedeatis, partes fi litigare 
voluerint ad Curiam Admiralitatis noſtre Angliæ 
pro juſtitid iis ibidem in hac parte niniſtranda re- 
mittentes. Teſte meipſo apud Weſtm. decimo quar- 
0 die Aprilis, Anno Regni noſtri tricefi mo primo. 
Now I ſhall here by the way obſerve unto you 
this thing in particular out of this laſt Super/edeas, 
and out of theſe words, apud Civitatem Burduga- 
liz venditioni expoſitis, that though by the courſe 
of the Common Law, if : a man do deliver certain 
Goods unto another man, and doth intruſt him 
with .the keeping of, them, . for his the Owner's 
Uſe, or to be by him diſpoſed. of in one manner, 
and he either ſelleth, them, or di poſeth of them 
in another (I do conceive) he that ſo intruſted the 
other, may recover of him ſuch damage as hath 
ſuſtained by ſuch the other's ſale or diſpoſal. Yet 
if a Merchant doth intruſt a Maſter of a Ship with 
his Wares or Merchandizes to be tranſported, to 
any Port or Place beyond the Seas, for his own 
; we, or for the uſe of any other particular man, ta 
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358 The Maritime Dicæologie; 
whom the ſame are by him conſigned, or doth in- 
truſt him to diſpoſe of them in any particular 
manner whatſoeyer ; yet he may in many caſes 
upon certain exigencies happening, ſometunes ſell 
the ſame, ſometimes he may diſpoſe of them 
otherwiſe than he was appointed by the Merchant 
or Qwner of them, and no damage ſhall by the 
courſe of the Civil and Maritime Laws be recquered 
of him; and herein thoſe Laws have very. many 
nice and curious diſtinctions : And for this Cauſe, 
when the Merchant very well knoweth that in 
ſuch cauſes he cannot in the Admiralty Court re- 
cover any damages at all, he preſently 1 5 to the 
Common Law, where he knoweth he ſhall reco- 
ver damage againſt the Maſter, who was in n 
fault at all ; in ſuch manner as mutinous and diſ- 
obedient Mariners (who have either through their 
miſdemeanors, by the Civil and Maritime Laws, 
forfeited their wages, or ſome. part thereof, or 
having received due correction from the. Maſter at 
ſea) do fly. to the Common Law, either for reco- 
very of their wages upon their Contract, which 
they have no ways deſerved, or do there bring 
their Actions of Battery againſt the Maſter, when | 
as he hath only given _ ſuch due Correction, 
as the, Civil and Maritime Laws do allow, that 
being a thing done at ſea, where complaint can- 
not be preſently made, or remedy had before a 
Magiſtrate (as may be at land) and therefore the 
like at land not to be allowed, in both which caſes 
they oftentimes recover, and are gone on another 
Voyage before the Maſter can make proof of their. 
miſdemeanour done either beyond or upon the 
ſeas, which cannot oftentimes be poſſibly done, 
but by Commiſſion out of the Admiralty Court, 
which turneth exceeding much to the diſhearten- 
ing and diſcouraging of Maſters and Commanders 
— 
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of Ships, which if not remedied, will be the utter 


Deſtruction of Navigation l 
And another thing I mall obſerve i in ' eticral 
from both the two preceding Superſedeas's, that all 
Contracts of and Maritime Affairs 


made between Merchant and Merchant, Maſters 


and Owners of Ships and Mariners, or between 
them or any other erſon whatfoever, and in what 
180 1 to be agitated or performed by fea, 

the ſeas, | on the ſeas, or elſewhere witk- 
in in the Juriſdiction of the Admiralty, ot taking 
their riſe of original from thence, of do in 
any manner of wiſe touch; or coneern the ſame, 
were not permitted in thoſe times to be eka 
a. or Tad in 9 6 Court but 1 Admi- 
ra 
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ebene of the two bel going RE VIZ. 
that Contracts of this nature, though ' made at 
land, which do maris per tranſitum, ſive voiagium, 
aut nexotid maritima quoguo modo reſpicere vel gu- 
litercungue tangere et concernere, and ſo do ariſe 
from things done, or to be done at ſex, and not 
from things done, or to be done within the body 
of a County, do de Jure belong unto the Cogni- 
zance of the Admiralty, and are in no wiſe by the 
ſaid two Statutes taken from the fame z and if by 
them not taken from thence, then doth not the 
Penalty of the other prementioned Statute of 
Henry the Fourth, run upon thoſe that do ſue in 
the Admiralty Court in cauſes of this nature, but 
only upon fuch as ſhall there ſue upon Contracts 
made at land, of or concerning things done or to 
be done, or performed at land; and hereof you 


thall have further confirmation by Conſultations , 
5 A a 4 | granted 
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at the Common Law upon Frohibitions 
\ ' & 
from thence upon falſe ſuggeſtions ſued? © . 
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Ti bar by Conſultations g er — rr 
of Common Law at Weſtminſter after Pro- 
* bibitions formerly from thence obtained, Con- 
tracis made at land of and concerning Mari. — 
time bufineſſes to be agitated and tranſacted 
at Sea, beyond the Seas, or upon the Ports 
and. Havens, or of or concerning ibe ſame, 
are acknowledged to be cognizable in tbe Ad- 
miraliy, and pave Pen heren 7 the vc 
£ een Of 1 | : 
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Shall here proceed to 8 that the: a 
Contracts, whereof; I have hitherto treated in 
this third Book of this Treatiſe, and particularly 
expreſt in the Title of this Chapter, have 
been by Conſultations out of the Courts of Com: /: 
mon Law at Ve ſeminſter, after Prohibitions from 
thence obtained, determined and «judged: to. My 
long unto the Admiralt mare; 
.One Robert Baker of ch the City of Londows Ving⸗ . 
ner, ſued one Foby Maynard in the Admiralty. 
Court, upon a Contract made at land, of and con- 
cerning a thing done upo an the Sea (as by the Con- 
ſultation itſelf doth ap But one bn Gilbert 
Eſquire, being Bail for <5 ſaid Maynard, endea- 
vouring to decline the 9 of that Court, 
and 
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andchinder the juſt and due Poccedlltg glb 
ſuggeſted befblł the King's Juſtices at fer, f 


that he and one f har. wick _ Proctor, were 
by the Officers of that Court cited to appear in 
he” "aid Court in the ſaid cauſe, roo the 
the ſame to be a cauſe cognoſcible before the faid 
Juſtices, and not in the Admiralty Court, and ob- 
tained a Prohibition; after which the Libel in the 
ſaid cauſe being echibieed before the ſaid Juſdices. 
(as likewiſe. appeareth by the ſaid conſultation) 
and it being thereby plain that the ſame was for a 
Contract made concerning Sea buſineſs, it is faid 

that the Prohibition Nh out unadviſedly, præ- 

dium breve noſtrum de probibitione d 4 curiũ 

noſtra ems api Weſtm. improvide 


> emanavit, and concludeth with a nolumus quod per 


* * * * 


 hujuſmodi malitiam et ſuggeſt. cognitio in præfura 
Curia naſtra Admirallitatis taliter derogetur. That 


the cognizance of that Court ſhall not be hindered 


by ſuch malice or ſuggeſtion; and ſo the cauſe is 


thither remitted, by conſultation 8 date the 
1rth'of: Jah in the 24th year of the ſaid Heury 
the Eighth. T. R. Norwich apud Weſftm." which 


Confultation was directed to Henry Duke of Rich. s 


mond and Somerſet and Earl of Nottingham, Higli 


Admiral of England, Ireland, Gaſcoine, "Normain, £ 
and Aquitame, and to Arthur Plantaginet Knight, 6 


Viſcount Liſſe, the ſaid Duke's Vice-Admiral, or 
his Lieutenant, and alſo to Fohn Tregonwell, Do- 


cCtor of Laws, Official Commiſſary, or Jud "ge of 
omas 
Bagard, Doctor of Laws, his Surrogate in the ; 


the High Court of the Admiralty, and to 


ſaid Court. 
See the Conſultation itſelf as it follows. 


Henricus Octavus Dei gratid Angliæ et Fran- 


ciæ Rex, fidei defenſor, et Dominus Hiberniæ, dilecto 
Pil. prohib, et conſulta in Regiſtro Admir. m. 79. 
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362 The Maritime Dicaologie; 
et deli noftro Henrico Duci Richmond et Somerſet. 
et-Comiti Nottingham. magno Admirallo Angliz, 
Walliz, Hiberniæ, Gaſconiæ, Normaniæ et A- 
quitaniæ; necuon Arthuro Plantaginet Militi 
Vicecom. Liſle prædinti Ducis Vice- Admirallo, froe 
ejus locum tenenti, ac etiam Magiſtro Johanni Tre- 
gonwell legum Doctori in Curia principali Admira- 
litatis Angliæ Officialti, five Commiſſario, et Ma- 
giſtro Thome Bagard legum Doctori, difti venerd- 
bilis viri Johannis in dicta Curia Admiralitatis 
Surrogate, ſuffictenter et legitimè Deputato, eorum- 
que cuilibet, ſalutem. Ex parte veſtra nobis eſt in- 
timatum, quod cum quidam Robertus Baker nuper 
de London Vintner, in difta Curia noftra Admiral- 
litatis coram vobis implacitaverit quendam Johannem 
Maynard, de et ſuper quodam contratiu de re fatta 
ſuper mare, quidam tamen Johannes Gilbert Ar- 
miger in bac parte cognitionem veſtram fraudulen- 
ter et malitiosè ſatagens declinate, et debitum legis 
proceſſum in eadem Curia noſtra in parte ita impe- 
dire, ac ſuggerens in Curia noſtra coram Fuſticia- 
riis noſtris apud Weſtm. ipſum Johannem Gilbert, 
ar quendam Willielmum Cowicke ' protaratorem 
frrum per vos in pradifta Curia Admirallitatis Co- 
ram vobis fuper pradifto placito prætenſ. eundem 
Johannem Gilbert per inordinatam fatigationem in 
eadem Curia Admirallitatis coram vobis in dies tra- 
hi in placitum et per mimſtros veſtros ca occùſions tis 
tari, et coram vobis comparere adinde reſpondere” 
aciendum totis yiribus, et ſententiam verſus ipjos. 
Johannem Gilbert et Willielmum Cowicke, er pro 
præmiſiis fulminare proponend. placitum quod inde” 
per legem terre in prædicta Curia naſtra coram Fu. 
ſticiariis noftris apud Weſtm. et non coram vobis 
in dicta Curia noſtra Admirallitatis pertinet' ad 
eandem Curiam Admirallitatis trabere machinando 
in ipſius Johannis Gilbert grave dampnum, ac no- 


Ari cantempt, caronægue noſtre Regie exberedationis. 
pbericulum ac contra legem et conf. regni naſtri Ange 
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Br eve noſtrum de probibjtione minus rite vobis 
dirigi procuravit, cujus brevis Pretextu vos in pla- 


haz, 


cite prædicto buc uſdue ſuperſediſtis in grauem liber- 
tatis prædibi æ Curie noſtræ Admirallitatis læſionem; 


et quia prædictum Breve naſtrum de. probibitione' 4 
dicta Curia naſtra ceram Fuſticiariis noſtris apud 
Weltm. nuper inde improvide emanavit, pront per 
guendam libellum in dicta Curia noſtra.caram Fuſti- 


ciarii naſtris apud Weſtm. poſt emanationem diffs 


brevis naſtri de probibitione ex parte veſtra miſſum 
Plenius apparet; ac quia nalumus quad per bujuſme- 


di malitiam ei ſuggeſtionem, coęnitis in præfata 


Curia noſtra Admirallitatis taliter derogetur, idea 
vobis figniſicamus quod in eadem cauſa; procedere po- 


teritis probibitiane e in aligus non obſtant. T. 
R. Notwieh apud ſim. xi. die Vit 4 no Reg- 


ni noſtri viceſimo guarto . 5 
One Richard Bell likewiſe Tacd one obs G | 


in the Admualty Court, for that the ſaid Jahn 


did at Dartmeath, within the Maritime Juriſdi- 


ction of the Admiralty, promiſe and bind himſelf 
to exonerate and keep indemniſied the faid Richard 


for taking or reſtoring of a certain Ship called the 


Fortune, and the Apparel of the ſame, and, 
the Goods and Merchandizes in her at the time 


of the taking of ber; and that he the faid Richard 
at the time of the taking of the ſaid Ship, together 
with John Bell and others, was preſent againſt one 
John Deſtyron and other Spaniards, affirming them- 


ſelves to be the Maſters and Owners thereof. 


1 


And. the ſaid John Crane not ſetting forth what 
this Contract made at Dartmouth was. for, but 
barely ſuggeſting that he was fued upon a wy 


b 24. Hen, 8. 11 Jolit, 1 
tract 
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tract made at Dartmouth within the body of the 
County of Devon, and not within the Juriſdiction 
of the Admiralty, obtained a Prohibition. 

But upon complaint of the ſaid Beli ſcreing 
forth-from whence the Contract aroſe, and for. 
what the ſame was, it was held to be within the 
Maritime Juriſdiction of the Admiralty, and a 
Conſultation was awarded, by which it is ſaid to 
be in ius Richardi Bell grave damnum, et le- 
gis"\libertatiſque Admiralli lLefionem manifeſtam, to 
the grievous damage of the ſaid Richard, and ma- 
nifect wrong of the law and liberty of the Admi- 
ral; and further faith, Et quia cognitionem Furiſe. 
digtionemque Admirallitatis in cauſis maritimis per 
bujuſmodt callidas afſertiones impedire noluimus, vo- 
bis" jam fignificamus; etc. And . becauſe we will 
not have the Cognizance and Juriſdiction of the 
Admiralty in Maritime cauſes to be hindered by 
ſuch crafty aſſertions; we ro; etc. as in the, 
former Conſultation,  - .: 

I ſhalk-likewiſe ſet: down this Conſulacion) 
which. was in the time of Hexry the Eighth, and 
ſo come to ſhew you ſome of thaſe which were in 
the time of Queen Eliaabeib. D N 

Henricus Odtavus Dei grad Anglia, Franciæ, 
et: Hiberniæ Rex, fidei deſenſor, et in terra Hacla- 
ie Anglicanæ et Hibernie ſupremum caput ; nobils. 
et præpotenti viro Domino Johanni Hicecamiti Lyſle 

Baruni de Malpas et Somerey, præclari ardinis Gar-. 
teri Militi, Domino Baſſet et Tyaſſe Magno Ad. 
mirallo Angle; Hibervies Walle, Nillatet Mar- 
chiarum Caliſiæ, Normanniæ, Gaſconiæ e Aqui- 
taniæ, ſeu ejus Deputgidhin Curia noſtrs Admiralli. 
tatis, ſalutem. Monſtr exit, nobis in Curia naſtra 
coram nobis Richar, Bell Com. Suſſex. quad cum 
jdem Richatdus ni per in Curia Admirailitatis coram 


vobis implaci taſſet Johannem Crane, de eo quod idem 
| 1 ohannes 
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Johannes ad certum tempus jam retreattum" infra 
juriſdictionem maritimam promiſiſſet, et ſe erurim- 
iſſet ad exonerand. et indemnem conſervand: ipfune 
Richardum, ab omni obligatione, et juris vindhlo 
pro captione' feu reftitutione' cujnſdam-navis votrat. 
The Mary Fortune, er apparatus ejuſdem, ac bonus 
rum et mertimoniorum in illa, tempore captura eiu 
dem, et pro eo quod idem Richardus tempore cuplure 
hnjuſmodi navis una cum quodam Johanne Bell; et 
allis inter fuiſſet erga quoſdam Johannem Deſticom 
et alios Hiſpanos aſſerent. ſe dominos et proprietu- 
rios præmiſſorum fuiſſe ; idemgut Johannes Crane 
nobis ſuggerendo dixerit quod bujuſmodi contructus 
fattus fuit apud Dartmouth infra corpus Cmitulus 
noſtri Devon. inter partes prædictas, et nom i 
juriſdictionem maritimam, vobiſque ſuperinde ad\ſug< 
geſtionem ipſius Johannis Crane quodzam Breve no. 
Arum de prohibitione in cauſa prædicta quod v 
pPerocederetis, porrexerimus, ciljus prætextu vast in 
cauſa illa huc uſque procedere diſtuliſtis et adbuc dif 
fertis, in ipſius Richardi Bell grave damnum, et 
 tepis libertati Hue Admiralli naſtri læſſonem mani user 
Et quia cognitionem juriſdittionemque Aumirallituris 
in cauſis maritimis per bij uſmodi callidas aſſertiones* 
impediri nolumus, vobis jam ſignificamus quod in 
cauſa prædidta jam coram vobis inter partes 
pendenti, dummodo de cauſa maritima, et infra" ju- 
riſdiftionem Admiralli naſtri juxta jura legis noſtræœ 
Anglia terminan. apat. licite procedatis, ar prore- 
dere poteritis in cauſa illa quantum ad —— 
nem Admirallitatis naſtræ portinet, brevi noſtro- de. 
probibitione vobis prius inde in contrarium diretro 
in aliquo non obſtant. T. R. Lyſter apud Weſtm. 
derimo agg die * anno wen W Nee 
| av 3 Nen er 
e Domimun Capitalem Julie Nee 
e Julii, I 9 a. 
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In the time of Queen Elizabeth, Chriftopher 
3 ſued Thomas Simoſon of Beverly, in the 
County of York, before Meatthew | Dodſwortb, 
Batchelor of Laws, and Commiſſary of the Court 
of the Admiralty in the Northern Parts of E 

lang, and Judge of the Vice-Admiralty of York, 
upon a- contract before that time made between 
them the ſaid Chriſtopher and Thomas; and there- | 

n laid and articled in the ſaid Court, that in 
the, Months of April and May 1586, they the ſaid 
Chriſtopher and Thomas had. fpecch or talk be- 
tween them, concerning certain quarters of Wheat 
and Rye, to the number of ſixty-nine or there- 
abouts, namely forty and one quarters of Wheat, 
and twenty and cighy quarters of Rye, whereot 
part was to be taken into a certain Ship called the 
George of Beverley, at a certain place called mot. 
land upon the River of Hull, alias Hull Water, 


and — other part thereof to be taken into the 


ſaid Ship at a certain place called the Good Ale. 
Bau ſe, adjoining to the ſaid River, to be from 


thence carried and conveyed. in the fard Ship 


water, unto the City of York, and there to be de 
livered on Shipboard at a; certain place called the 
Queen's Statbe at the ſaid City, and further had 
. the freight or price to be paid for the car. 
iage of the ſaid quarter of Grain, and that they 
— — Chriſtopher and Thomas bargained" and 
agreed concerning the ſaid carriage and tranſpor- 
tation of the ſaid Grain in the ſaid Ship the 
George, in form following, vi. that the ſaid 


' Thomas Symp/on ſhould take and rece ve into the 


ſaid Ship the ſaid forty one quarters of Wheat, and 


twenty-one quarters of Rye at the ſaid Place called 
Emols-lands, and the ſaid other Place called the 


Good, Alehouſe; and ſhould from thence tranſpert 
and carry the ſame wich all convenient ſpeed: to the 


oo Las 4 


Or, Ses. uriſ ibis — 


Auen 5 Stathe aforeſaid, being beneath the firſt 
Bridge of the River of Owre towards the ſea, and 


there deliver the fame on Shipboard; and that in 
conſideration thereof, the faid Chriſtopher Turner 
did agree to and with the faid Thomas Sympſon for 
the tranſportation of every quarter of the ſaid 
Grain, to pay the ſum of ten pence of lawful 


Money of England; and further, that the ſaid 


Chriſtepher Turner in conſideration that the faid 
Grain might be more ſafcly and ſecurely tranſport- 
ed and carried, than other his Grain before that 
time had been, and that the ſame might not be 
heated, wetted, or otherwiſe impaired, as before 
that time, other his the ſaid Chriſtopher's Grain 


had been in other leſſer Veſſels of his, the ſaid 


| Thomas Sympſon promiſed and agreed to and with 
the ſaid Chriftypher, that if the ſaid Chriſtopher 
ſhould not deliver into the ſaid Ship called the 
George ſixty quarters of Grain, nevertheleſs: in re- 

gard that Ship was of a great Burthen than othet 
Ships of the ſaid Thomas Sympſor's were, he the 
ſaid Chriſtopher would pay to the ſaid Thomas 


Sympſon, or his Aſſignes, the whole freight for 


| ſixty quarters of Grain according to the rate of ten 
pence for every quarter of the aforeſaid Grain ; 
and if there ſnould be more than ſixty quarters of 
the ſaid Grain, that then the ſaid Chriſtopber Tiiy- 
ner ſhould pay for every quarter above the num- 
ber of ſixty quarters according to the ſaid rate of 
ten pence For. every quarter thereof, And that 
the ſaid'Thomas in confideration- thereof promiſed 
and covenanted to and with the ſaid Chriftopher 
Turner, that no Grain or Goods of other men 
ſhould be received into the ſaid" Ship in the ſaid 
Voyage; and that the ſaid Ship ſhould be ſuffi- 


ciently manned and victualled, ſo that by reaſon 


thereof the ſaid Chriſtopher Th urner's Grain might 


be 


the ſaid High Court of the en CG 
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be ſaſely tranſported. and carried without any heat: | 


ing, wetting, or other imparing, etc. 
Which cauſe was afterwards Temoved. from the 


aid Court of the Admiralty in the Notihern parts, 


by way of Appeal made by the ſaid Thomas Symp- 
on his part unto. the ſupreme Court of the A Ad. 


2 of England, and there in the end of the 
32 yea year of the faid Queen” s Reign depended un- 


1 And the ſaid 7 bomas Symp/on | in Hillary Term | 
following ſuggeſted in the King's-Bench that the 
ſaid Chriſtopher had libelled in the high Court of 
the Admuralty, that the ſaid Contract was made at 


Beverley, within the Body of the County of York, 


and that the ſaid Cont: was, that one part of the 
faid Grain was to be received into the faid Ship at 
2 certain place called Zmot-land upon the River of 
Humber, alias Hull water, whereas indeed. the ſaid 
Ber had libelled in the Court of Admiralty 


before the ſaid Matthew Dedſworth in the Northern 


parts, that that Contract was, that the yp: Grain 
mould be received into the ſaid Shi e faid 
places called Zmoj-land, and Good. 22 2, upon 
the River of Hull, alias Hull. water, and not upon 
the River of Humber, alias Hull. water: And 
2 that Plea upon the ſaid Libel 94 depend: 

ed in the High Cen e Ade by Fay of 
the Appeal abet by him the ſaid Thomas Sy 2 


ſong in form aforeſaid proſecuted, and otherwi 
Bench, and procured. the ſame to be RY oh 19 79 


2 a Prohibition . the ſaid Court of King 


vpon the {aid Court deſiſted 8 
e But in Trinity Term following, the [; 
of King's Bench ay WES. of the wI « ay 
Fil. 32 Elia. © Term. 90 pros. * 


er, deduced and fer forth in 2 ee Lidel, 4 
Conſultation was awarded, which in its own þhr 
(and in all things agreeable to What 1 have Hefe ſet 
forth) : eateth the tenor, a and faber Pt 
the faid Libel, with a prout per Abel Yar Chri- 
Rhett Plena, Aguet, as by the Libel 2 the a 
Chriftepher in that behalf oth. more p ang ts 
_ pear, and concludeth, that notwirhſtanding 
Prohibition for the cauſes before expreſt, 4 
other the faid defects i in the Taid Thomas 'y 
| Suggeſtion contained, and in the faid "Court "de- 
I penn them moving with ati A Amilflkr nolen- 
les per hufuſmod: falſas et callidas affertiones placira 
i Curia Admirallitatis predict pendent. Mulfu: 
impedire ; ; Med nolentes fignifieth an abſolute for- 
bi PE 9 e 8 rather than 3 the 
wg P n the Sun of Admiralty d 
90 M longer be hindered by ſuch falſe and 
; cra ty. Alle 77 and therefote fi e that the 
fad Cour if of Admiralty mig ht Tawfully* V Pre © 
in the, gy | ue betten, the 2 parties, and d 
A 8 f forta all other things on that behalf, which 


1 aid, Court did know did belong het 


oh Ry hs Conſitatish more ir N ee 
h arge, and I Hall ſet forti᷑ But Toms 
©, V thoſe as briefly as I can. This run- 
'thele words: 
et 2 Dii's ratil Angle, Franciæ, # — 
bir bert Hs 45 defenſoy, etc. vent#abilt of e 

gio vir iro # 79 Jule e Legt En 1 rs 
nobrirs er on kak A Danni How 

; t Efiogham, protia}”erdints As 
4 1 ral! Angl Hiberniæ; Wal- 
l ü | ot T earutttem; ville 
Calis et Mefehiarum enden, Normaniæ, Gaſconiæ, 


el Nn dai et marinorum dictorum reg- 
| norum 
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narum Angliæ et Hiberniæ præfecti generalis, lo. 


cum tenenti pe eral, ac. ſupreme Curiz Angliz Ad- 


wiralituris Fudici ot Prefidenti, ejuſvt 'Surrogato 


evicungue, ſalutem. Cum Chriſtopherus Turner n- 
per in Curia Admirallitatis coram Mattho Dodſ- 
Worth, in legibus Baccalaureo, Commiſſario Curie 
Admiralltatis in partibus Borealibus Angliæ, ac 
Fudics Vice Aimirallitatis, Com. Eboracen, impla- 
citaſſet, et articulat. fuit verſus quendam Thomam 
Symplon ziger de Boverly #n Com. Eborum /iper 
guodam contracts inter ipſos Chriſtopherum er Tho- 
mam ante tum fact. et ſuper inde in eadem Curia po- 
ſuit et articulat. quod in menſibus Aprilis et Mali, 
Anno Domini mille/imo quingentęſimo oftogeſimo ſexto, 
idem Chriſtopherus et Thomas habuerint Colloquium 
inter eos de quibuſdam quarterits trititt ex filiginis, 
ad numerum ſexaginta el nouem vel eo circiter, vide- 
licet quadraginta unius quarteriorum tritici, et vi- 
ginti odo quarteriorum ſiliginis, unde pars accipi- 
enda fuiſſet in quandam navem vocatam The George 
of Beverley ad quendam locum vocatum Emotland 
ſuper Rivulum de Hull, alias_difium Hull- water, 


et alia pars inde accipiend. fulſſet in eandem navem, 
ad guendam locum vocatum The Good Alehouſe ad- 
Jungentem eidem Rivulo, et ab inde abcariari et con- 
veiari in eadem navi per aquam uſque Civitatem E. 
borum, er ibidem deliberari ſuper le ſhipboard apud 
quendam locum vocat. The Queen's  Stath, infra 
eandem Civitatem, et ulterius habuiſſent Colloquium de 
ſalario et pretio ſolvend. pro carriagto ditorum quar- 
teriorium granorum predifforum, et ulterius quod 
iph iidem Chriſtopherus e“ Thomas conveniſſent et 
agreaſſent concernen. pradiftum carriagium et tranſ. 
ortationem granorum prædictorum in eadem nave 
vocatã The George infra ſequen. videlicet quod præ- 
difzus Thomas Sympſon caperet et reciperet in præ- 
diftam na dem, prædicta quadraginta unum quarteria 


22 LO 
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tum locum vocat. Emot- lands, et ad g 7 
locum vocatum The Good Alehouſe, et ab inde 
tranſportaret et carriaret eadem cum convenien. ce- 
teritate ad le Queen's Stathe predif?, ſtantem et ex- 
itentein infra primum pontem rivuli de Owre verſus 
mare, et ibidem eadem deliberaret ſuper le Shipboard, 
el quod in conſideratione inde prædictus Chriſtopherus 
Turner conveniſſet et conſenſiſſet ad, et cum præfato 
Thoma Sympſon pro tranſportationè cujjuſſibet quar- 
 teril granorum prediftorum, ſolvere ſummam decem 
denariorum legalis monete Angliæ, et ulterius quod 
idem Chriſtopherus Turner in conſideratione quod 
grana illa magis ſalvo et ſecur. tranſportari et car- 
riari potuiſſent quam alia grana ſua antebac fuiſſent, 
et quod eadem non eſſent calefacta, vel malefacta, vel 
aliter pejorat. Anglice Impaired, prout ante tempus 
illud alia grana ipſius Chriſtopheri fuiſſent in aliis 
minoribus vafibus iꝑſius Thomæ Sympſon, promiſiſ- 
ſet, et conveniſſet ad et cum eodem Thoma quod ſi 
dictus Chriſtopherus non deliberaret in predittam 
navem, vocat. The George, eee gra- 
norum, nichilominus pro eo quod eagem navis fuit 
navis majoris ogeris quam aliæ naves dicti Thomæ 
Sympſon fuiſſent, ipſe idem Chriſtopherus ſolveret 
præfato Thomæ Sympſon, vel aſſignatis Juris plenum 
ſtipendium, Anglice, The whole freight, pro ſexa- 
ginta quarteriis granorum juxta ratam decem dena- 
riorum pro quolibet quarterio granorum prædictorum, 
ef i plura ns quam ſexaginta quarteria granorum 
prædictorum, quod tunc idem Chriſtopherus Turner 
ſolveret pro quolibet quarterio ultra numerum ſexa- 
Sinta quarteriorum juxta diftam ratam decem denari- 
orum pro quolibet quarterio inde, et quod idem Tho- 
mas in conſideratione inde promiſſiſſet et conveniſſet 
ad et cum difto Chriſtophero Turner quod grana ſive 
Bona nulla aliorum hominum acciperentur in eandem 
TER B b 2 navem 
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navem voiagio prædicto, et quod præditta navis ſu 72 
cient. viritat. et eſculat. 1 Anglicè manned and 
victualled; ita quod ratione inde grana dicti Chriſto- 
pheri Turner ſalva tranſportari et carriari potuiſſent 
fine caleſactione, malefactione, vel alia pejoratione, 
Auglicè Impairing, etc. prout per libellum ipſius 
Chriſtopheri inde plenins liquet; quod quidem placi- 
tum poſtea d prædicta Curia Admirallitatis in parti- 
Bus Borealibus per viam appellationis per prefatum 
Thomam Sympſon in ea parte fadtæ coram vobis 
remol. fuit, et adbuc in ſupremã Curia Admirallitatis 
Anglia coram vobis jam pendet indeciſ. 
12 ue pręfatus Thomas Sympſon poſtea, ſe. 
termino a ſan; Hillarii altimo preterito veniſſet in 
Curia noſtra, ſuggerens, quod prædictusChriſtopherus 
in Curia Admirallitatis coram vobis libellaſſet quod 
contractus ille fuit, quod una pars granorum prædic- 
torum pes contratt, illum recipiend. fuiſſet in navem 
-pradifiam ad quendam locum vocat. Emot- land ſuper 
riuulum de Humber, alias H ull-water, ubi revers 
idem Chriſtopherus /ibellavit in prædicta Curia Ad- 
miralitatis coram præfat. Matthæo Dodſworth in 
partibus Rorealibus quod contractus ille fuit quod gra- 
na prædicta accipienda fuiſſent in eandem navem ad 
prædicta loca vocat. Emot-land et Good Alchouſe 
ſuper prædidtum rivulum de Hull, alias Hull- water, 
et non ſuper rivulum de Humber, alias Hull-water, 
et ubt revera placitum illud ſuper eodemlibelis coram 
vobis per viam appellationis prædittæ, per prefat. 
Thomam Sympſon in forma preditta e 
tantummodo pendebat, et non aliter, guandam probi- 
bitionem naſtram in eadem Curia noſtra coram nobis 
impetravit et vobis dirigi procuravit, » cujus guidem 
probibitionis naſtræ pretextu vos in caiſa'pradifta 
diſtuliſtis et adbuc differtis prout decet. Nos tamen 
ob cauſas preditias ſuperius expreſſas et alias defec- 
riones in ſuggeſtione ipſius Thomæ Sympſon prædick. 
| coram 
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coram nobis penden. contend. nos movend. ac fimi- 
liter nolentes per bujuſmodi falſas et callidas afſerti- 
ones placita in curia Admirallitatis prædida coram 
vobis penden. diutius impediri, vobis fignifiramns uad 
in cauſa preditta inter partes prædictas licitè proce- 
dere poteritis, ac omnia alia facere et peragere in en 
parte que ad forum Admiralitatis noveritis pertinere 
brevi noſtro de prohibitione inde predif?. vobis pris 
in contrarium in ea parte direct. in aliquo nbn ob- 
tante. F T. C. Wray. apud Weſtm. primo die Ju- 
nii Anno noſtri regni tricgſimo ſecundlloov. 
„ e Rooper et Rooper. 
And in the ſame Queen's Reign Jobn Burtbunſt 
infra fluxum et refluxum maris, within the ebbing 
and flowing of the ſea upon the River of Thames, 
arreſted the Ship the Spark, alias the Michael and 
Jobn of Plymouth, as belonging unto Geprpe A 


| 1Coth, and citeth him in ſpecie, and all others i 


genere, and libelleth, that in the Months of gu⁰t, 
; September, etc. 1597. the ſaid George Abi Was 
Owner of the ſaid Ship, and had an intent to make 
a Voyage unto the parts beyond the ſeas, and to 
the effect of expediting the Voyage, bought of him 
the faid Buctburſt, or his ſervant, certain neceſſa- 
ries for his Voyage, to the value of 72 1, and re- 
ceived them, and had them into the Juriſdiction of 
_ che Atlidirakyy r. THIS TAK 23 

. Zacharias Aſhton put in Bail to anſwer the Ac- 


tion, and had the Ship releaſed, and afterwards 


upon ſuggeſtion that upon the tenth of March, 
39 Ekz, for the ſpace of two Months before 
. George Aſcotb was in the Pariſh of St. Mary le 
Bo, in the Ward Iz Cheap London, lawfully poſ- 
ſeſſed of this Ship, Tackle and Furniture, and that 


Bb upon 


374 The Maritime Dicæols gie, 
Upon the eleventh of March he ſold her unto him 
for 400 J. and that the Ship belonged unto him : : 
And thereupon obtained a Prohibition. 
The Prohibition alledgeth the Statutes of: the | 
1 43H of Richard the ſecond, the 15th of Richard 
the ſecond, and the firſt of Henry the fourth, quod- 
que poſt edictionem Statutorum prædictorum, ſeilicet = 
decimo Martii, anno, etc. apud London. in parochia 
beate Mariz de Archubus in Warda de Cheap Lon- 
don. ac per ſpatium duorum menſium ad tunc præ- 
aniea prædictus Georgius Aſcogh legitime poſſeſſia- 
natus fuiſſet de nave præditta vocal. The Spark, 
alias The Michael and John, portus de Plymouth, 
ac apparat. acceſſion. et ornament. ad eandem navem 
tunc ſpettan. ad valentiam trecentarum librarum mo- 
netæ Angliæ, ut de bonis et catallis ſuis propriis, et 
fic inde poſſeſſionatus exiſten. Idem Georgius poſtea, 
ſcilicet undecimo die Martii, anno ſupradicto apud 
London prædict. in Parochia et Warda prædictis pro 
ſumma quadringent. librarum legalis nonetæ Angliæ, 
eidem Georgio per præfatum Zachariam, ad tunc 
ſolveret, etc, contraxiſſet et vendidiſſet prefato Za- 
chariæ navem preditiam ac prædidt. apparatus, etc. 
Duodque prædictus Johannes Buckhurſt inde non ig- 
narus machinans cognitionem placitorum que ad etc. 
quandam Probibitionem in Cz uria naſtra coram nobis, 
ne etc. proſequit* fuerit, etc. 
But no proof beipg made by the ſaid Albton that 
he had fo. bought the ſaid Ship, or that ſhe was 
his, and not the ſaid Aſcogb's, and the ſaid Court 
of King's-Bench being informed that the effects and 
ſubſtance of the ſaid Libel was as is before expreſſed; 
and the Cauſe being held and adjudged cognoſcible 
in the Admiralty Court, a Conſultation was award. 
ed, which faith that the Prohibition was in Fohan-- 
nis Buckburſt grave damnum et Iibertatis Curie 


Aamirali tatis * tonem manife Ram; to the grievous 
damage 
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damage of dhe laid Bucſthunſt, and manife 
of the liberty of the Admiralty Court, a 
fore concluded 2 705 1 4 with ic 
cagnitionem uriam irallitatis ter timet in 
Fi parte A uſmnods Jalfes, et e e 
diutius impediri, etc. ba - ke” N 

In the Body of which Conſultation effec 
and ſubſtance of the Libel is thus pains Ig 1 
Imprimis videlicet quod menſibus Auguſti,Septe tem. 
bris, etc. Anno, Domini milleſimo quingente fine nona 
gefimo ſeptimo jam curren, eorumve menſium g 5 
pluribus, uno five aliquo, prefatus Georgius A $Alcogh 
uit, erat nec non tempore areſti ab bac curta- inter- 
Pofit. ac in preſenti eſt Dom. Proprietarius el l / riti- 
mus poſſeſſar navis vocat. The Spark, alas The 
Michael and John, portus Plymothiz 410 appa- 
ratus et ornamentorum, ſeu. ſaltem _mediztatis, ſeu 
alicujus partis didtæ nauis, progue tali, + C] ap. alis 
fuit et erat communiter ditius, tentus, ha IS, nomi- 
natus et reputatus. Item quod annis e men/ibus 
Prædictis eorumve uno five aliquo, Prefatus Georgius 
Aſcogh intentionem habuit profectionem faciendi in 
| partes, ultramarinas, et ad e fectum ee, We 
_ Siumfrus profectionem p reditam, et paula ante de 


fam uſdem P70 Aece aris. guibuſdam yi. CE in 72 
nete i ve uciagio BY edit 0 ab antedili 0 as Buck- 


hurſt, aut ejus famulo ad. uſum ejuſdem. Georgi 1. non- 
nulla dong ad valentiam ſeptuaginta darn brarum 
legalis monetæ Anglie, ec. 

ns the ſame manner Jobn Fox arreſted the kms 
Ship upon the River of Thames, as belonging unto 
the ſaid George Aſcogh, and libelled againſt the aid 
Aſcogb in the ame manner, for certain . 
fold. en him to the Value, of 50 J. Vhick he re- 
ceived, and had into his poſſeſſion 8 the Ju- 
riſdiction of the Admiralty,. and the 1 1 Zach 5 1 
OP * in Bail to the ſaid Action, in ucl 


0" | > ay > ” 


: e other 2 | afte ads en the 
geſtion © 08 855 the ay of the 
85 eb, as | he had there made in the ſaid 
i Ce? he likewiſe, obtained a Prohibition 
: 5 we ule” $, My the other; but the aid 
5 evi e b the Libel ; in this Cauſe informed 
| nature bak Cauſe, a Conſultation, was 
] 1 in. this Cauſe as in the other, and con- 
cludeth in like manner as the other did, that the 
ſaid Prohibition was in grave damnum ee 
Fox, et libertatis Curie Admirallitatis lalionem 
| nifeftam, and with a NVolentes, etc. as in the or- 
mer, and both the ſuggeſtion, and ſubſtance ah 
effect of the ſaid Libel are inſerted. i in the body of 
the Confultation upon the File in the Regiſtry, of 
the Admiralty with the others, as it and they came 
directed from the aid Court of King' ann thi- 
ther under cal. 

2 Eliaab. William Rolfe of Woolwich in the 
| cot, of Kent did contract and agree with Thomas 
- Freeman, Shipwright, upon a gertain rate for: day- 
wages for himſelf and his Seryants, and for certain 
ther materials or neceſſaries for and towards the 
building of a certain Ship or Pinnace for him. the 
ſaid lan Rolfe, according to which agreement 
the faid Freeman, and one Arthur Argill and. _— 
as his Servants, "did afterwards in the Month of 
April in that year, at Vooltich in the County of 
Kent for divers days labour in performance of the 
ſaid work in their art, about che ft ſtructure or build- 
ing of a ſmall Ship « or Pinnace for the ſaid Milliam, 
and built a great of the ſame; and the ſaid 

Ship or Pinnace g built, ſhe was. named or 
galled by the ſaid Halte, The Anne and Francis, 
and che” faid William being in poſſeſſion of her as 
his own proper Veſſel, and ſtanding ſo poſſeſt, he 
he al afterwards, 2 Wit, upon the * 2 of 


rch, 


Court 
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March, Anti forty-third year of the fajd Queen, 
at Mooltbich aforeſaid in the County of Kent, for a 
. 2 ſum of money unto him then and there 
paid by one Hugh Lydyard, ſold and delivered the 
* laid Ship unto him the ſaid Hugh, by which means 
the faid Hugh upon the faid eighth of March in the 
year aforefaid, became poſſeſſed of the ſaid Ship 
or Vefflel, as his proper Ship or Veſſel; and the 
ſaid Themtirs Freeman cauſed the ſaid. Ship or Veſ- 
fel, being upon the River of Thames, to be arreſted, 
by which means the ſaid Hugh Lydyard was con- 
trained to appear in the Admiralty Court, and to 
anſwer unto the ſaid Thomas Freeman after upon a 
Contract of or concerning the retaining or hiring 
him the ſaid Thomas, being the Shipwright, to 
make and build the ſaid Ship, and of and concern- 
ing ſeveral promiſes and undertakings of the ſaid 
Hugh and William made unto the ſaid Thomas in 
the Amen of March, April, etc. in the year, eic. 
concerning the payment of divers ſums of money 
to be paid unto the ſaid Thomas for his Wages and 
Salary, for his work about the ſtructure and build- 
ing of the ſaid Ship or Veſſel, and for meat and 
drink of other Workmen that wrought upon the 
fald Work, and for other neceſſaries for the fitting 
of the ſaid Ship, bought and beſtowed thereon by 
the ſaid Thoma. 

The ſaid Hugh Lydyard ROT =O the Statutes of 
be thirteeth and fifteenth of Richard the ſecond, 
and the ſecond of Henry the fourth, unto the Court 
of Common-Pleas, and there ſuggeſting the ſame 
fact, and further ſuggeſting the tame to be done, 
and the ſaid Contracts to be made within the body 
of the County of Kent, and not within the Juriſ- 
diction of the Admiral; and that therefore the 
Action was brought contrary to the form of the ſaid 
Statutes, and procured a Prohibition to the Court 
| of 
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of the Admiralty; but upon Conſideration of the 
whole matter, the ſaid Court upon the laſt day of 
January, in the forty- fifth year of 2 _— 
teign awarded a Confultation, and remitted the 
laid Cauſe to the Admiralty Court. 
And now in regard that the fact in this: caſe was 
| agredd on both ſides, and therefore no repetition 
made of the Libel in the Body of the Conſultation, 
the right of juriſdiction and power of the cogni- 
zance of the Cauſe being only in queſtion, and in 
rd this Prohibition and 3 out 
of the Court of Common- Pleas, and the former 
mentioned out of the King 's-Bench, take this Con- 
ſultation at large as it came to, anG-remainetin in 
| the Regiſtry of the Admiralty, le nts os 
Elizabetha Dei gratis Angliæ, Sit er Hi 
berniæ Regina, ſidei defenſor, etc. Dilecto ſibi Julio 
Cæſari Legum Doctori 2 libellis ſupplicum noſtrorum 
Maęiſtrorum uni Curiæ neſtre Admiralitatis Angliæ 
Judici five prafiden. ac locum tenen. ejuſdem legitimę 
conſtitut. aut, etc. falutem. Cum Hugo Lydyard 
Cen. in Curid naſtrã coram Juſticiariis noftris capud 
Weſtm. /uggerit quod cum per quendum acfum in 
Parliamento Domini Richardi uuper Negis Anglia 
fecundi poſt conqueſtum apud Weſtm. anno Regni ſui 
tertio decimo tent. edita inter alia inatFata ſub aut. 
ritate efuſdem Parliamenti, quod Admiralli et eorum 
Deputatt ſe ex tunc de aliqua re facta infra regnum 
Angliæ, niſi ſolummodo de rebus factis ſuper altum 
mare, prout tempore Domini Edvardi Regis avi præ- 
difhi quondam Regis Richardi ſecundi uſum fuiſſat 
nullatenus intromittant, cumque etium per quendam 
alium atfum in Parliaments prædicti quondam Regis, 
Richard i ſecundi anno regni ſui quinto decimo tent. 
edit. inter cætera declarat. ordinat. et ftabulat;-fuif- 
ſet authoritate ejuſdem AS de omnibus 


cOnfruto1s, placitis et querelis, ac omnibus aliis 
rebus 
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rebus factis, five emergentibus infra corpus Comita- 
tus, tam per terram quam per aquam, ac etiam de 
wrecco maris Curia Admirallitatis nullam habeat cog- 
nitionem, poteſtatem nec juriſdidionem, ſed quad ef- 
ſent omnia hujuſmodi contract. placita et querels, 
ac omnia alia'emergentia infra copora Camilat. tam 
per terram quam” per aquam, ut prædictum tft; ac 
etiam wreccum: maris triat. terminat. diſeuſ. et re- 
mediat. per leges terra, et non coram Admirallo, 
nec per Admirallum, nec ejus locum tenentem, quod- 
que poſt ediftionem ſtatutorum prædictorum ſc. primo 
die Aprilis, Anno regni naſtri quadrageſimo ſecundo, 
quidam Willielmus Rolfe apud Woolwich in Co- 
mitatu Cantiæ infra corpus ejuſdem Comitatut, et 
non ſuper altum mare, nec infra juriſdidtinnem Ad. 
mirallitatis, retinuiſſet quendam Thomam Freeman 
tunc naupegum exiſten. ad quandam naviculam vocat. 
a Pinnace pro eodem Willielmo conſtruend. et fabri- 
cand. wel ſaltem in ſtruFurd et fabricatione\hujuſ- 
modi navicule ad laborand. et operam nauand. per 
ſe et ſervien. ſuos in arte ſud pro merced. per diem 
eidem Thomæ per præfatum Willielmum ſol 
vend. virtule cinjus retentionis idem Thomas er 
guidam Arthiurus Argill er alii ut ſervien; ſiti 
poſtea, ſcilicet ſexto die ęjuſdem meuſis Aprilis 
apud Woolwich prædittam, in prædiso Ca- 

mitutu Cuntiæ infra corpus ejuſdem Comitatus, 
et non ſuper altum mare, nec infra-juriſdittionem 
Admirallitatis, in et circa ſtructuram et fabricatio- 
nem unius navicule prædilto Willielmo per divenſos 
dies laboraverunt et operam navarunt in arte ſud, et 
magnum partem naviculæ illius conſtruxerunt, eujus 
pretextu navicula illa apud Woolwich prædicł. in- 
fra corpus Comitatus preditti conſtructa fuit, que 
quidem navicula poſtea denominat, et appellat. fuit 
per præfatum Willielmum, The Anne and Fran- 
cis; ac quod idem Willielmus fic de navicula illa 
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lit poſſaſionat. ut de navicula propria, et fic inde 
peſſefionat.. exiften, idem Willieſmus, Poſtea, ſeilicet 
allavo die Martii anno guadrageſimo tertio ſupra- 

dicto, apud Woolwich prediftam infra corpus Com. 
Cantiæ, predifte, et non ſuper altum mare, nec in- 


| fra. juriſdictionem Admirallitatis nauitulam præ- 
didtam pro quadam pecuniæ ſumma ei tanc ibidem 


25 4255 Hugonem ſolut. vendidit, et deliberavit 
ant per quod idem Hugo prædicto octa- 
0. om artii anno quadrageſimo tertio ſupradifto 
apud Woolwich prediFam, videlicet in rivo Tha- 
miſiz infra corpus ejujdem Com. Can. poſſeſſiouat. 
Fuiſſet, de eadem navicula appellat. The Anne and 
Francis, ut de nauicula ſua propria; prædictus ta- 
men Thomas Freeman ftatut. et leges prædict. mi- 
nimè ponderans, nec non diverſa ſtatut. contra leva- 
tionem, ſuſtentionem es manutentianem .querelarum 
et ſecbarum in propria vel alibi nuper edit. et praviſ. 
minime verens, ſed contra eadem machinans ditium 
Hugonem 7ndebite prægravare, apprimere, et fati- 
gare, naviculam ipfius Hugonis grædidtam in rivo 
Thamiſiæ prædictæ, vidlicet apud Wadlwich infra 
eorpus prædict. Com. Canc. caute et ſubdole, ſub no- 
mine et ſpecie naviculi prædicti Willielmi Rolfe per 


miniſtras prenobilis Caroli Comitis Nottingham. 
Baronis Howard de Effingham præclari ordinis 


Garterii Militis dom. locum tenentem noſtri Comitat. 
noſtrorum Suſſex et Surrey Conſtabular. nostri Honeris 


et Caſtri noſtrorum de Windeſor. Dom. magni Ad- 


miralli Angliæ, Hiberniæ, et Walliæ, ac dominio- 
rum et inſularum, eorumve ville Caliſiæ, et Mer- 
chiarum guſdem Norman, Gaſcon. et Aquitan. 

claſſique et marin. dictorum regnorum Angliæ et 


. Hiberniz præiſecti general. difiringi et attachiari 


fecit, ac capi et attachiari procuravit, ac eo præ- 
textu prædictum Hugonem goram vobis, apud South- 


wark in C om. Surrey comparere et intereſſe aftrinxit 


ipſum 
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ipſum Hugonem ad reſpondend. coram vobis prefat. 
Thomæ Freeman, de. quibuſdam contrattibus. ſup- 
pqſitis inter diftum Thomam Freeman er una 
parte, et eundem Hugonem et præfatum Willielmum 
Rolfe ſeparatim ex altera, fuiſſe falt. infra juriſdit- 
tionem Admirallitatis de e concernen. retentione 
prædidti Thomæ tunc naupegi eviſten. ad conſtru- 
end. et fabricand. naviculam predifam, ac. de et 
concernen. ſeparales promiſſiones et aſſumptiones 
8 Hugonis er Willielmi eidem Thomæ 
Feri ſupponit, nenſibus Martii, A prilis, Maii, 
Jank, Julii, Auguſti, et Septembris, Ammo Domi- 
ni millefimo ſexcentefimo, eorumve menſium quolibet 
uno five aliquo de ſolutione diverſarum denariorum 
ſummarum eidem Thom fiend. tam pro mercede et 
falario ſuis pro operd ſud, in et circa firuturam et 
fabricationem navicule illius faciend. quam pro ſa- 
lario eſculent. et poculent. aliorum opificum in eadem 
opera laborant. ac pro mercemoniis, et aliis neceſ- 
 fariis pro navicula illa conſtruend. per ipſum Tho- 
mam empt. et impenſ. conabatur et machinabatur, 
idemque Thomas Freeman in eadem. Curia Ad- 
mirallitatis totis viribus contra ipſum Hugonem in 
præmiſſis proſequebatur caute et ſubdole in eudem 
Curia Admirallitatis libellando verſus ipſum Hugo- 
nem, et præfatum Willielmum Rolfe; inter alia 
quod ipſe idem Thomas Freeman ſpem alias ad re- 
cuperand. quaſdam denariorum ſummas quas idem 
Thomas wer/as prefatum Hugonem tunc in eadem 
 Curia'\Admirallitatis ex ſeparabilibus cauſis et con- 
tractibus pradictis exigebat niſi pen arreſtationem na- 
viculæ prediie nullo modo habuit, ideo eandem na- 
viculam infra juriſdictionem Admirallitatis Angliæ 
authoritate Curie illius Arroſtari fecit, ac prediftas 
Thomas Freeman pretextu præmiſſorum ipſum Hu- 
gonem per diſfinitivam difte Curie Admirallitatis 
1 de et ſuper * 5s condemnari 1 ac 
| eundem 
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um, depattperationem et gravamen manife 
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Hugonem ad ſolvend. denar. per præfatum Tho- 


mam in eadem Curia Admirallitatis petit. per execu- 


tionem ſententiæ prædictæ compellere, vel ſaltem eos 
de navituld ipfius Hugonis prædictd levari lotis ſuis 
virihus tonabatur et indies machinabatur in nofri 


contemptum et ipſius Hugonis dampnum, . 


et con- 
tra fornam et effectum ſtatutorum prædictorum, cu- 


jus pratextu nos quandam prohibitionem ad petitio- 


nem præfat. Hugonis conceſſimus, et lam vobis di. 
rigi fecimus, cujus pretextu, vos in cauſa prædicta 


procedere diſtuliſtis, et adbuc diſfertis; quibuſdam 
tamen de cauſis Tuffic. noſtris apud Weſtm. ſpecia- 


liter moven. vobis fignificamus quod vos in premiſſis 
legitim procedere poteritis Brevi noſtro de probibi- 


tione vobis inde diretto in aliquo non obſtan. T. E. 


Aberfoij apud Weltm. triceſimo feud die Janua- 
m, Anno eg quadrageſimo Tante 
. Cuick 4 Scot. 


Now I ire appaterk, that og this Con- 
tract was made at Nt the Ship built at land, 
yet becauſe both the Contract and Work did ariſe 
from the Sea, failing and tranſportation. of Men, 
Wares and 'Merchandizes, being tlie principal © or 
only end both of the contract and the work, and 
the Ship being to be imployed at ſea, both the con 
tract and the work were adjudged to be within the 


juriſd iction and cognizance of the Admiralty. 


Vet I muſt not let one obſervation lip, which i: is | 
here to be obſerved; and that is, that this Conſul- 
tation and all others which repeat thoſe Prohibitions 
which have been founded upon the three before 
mentioned Statutes, ſhew that all thoſe Prohibi- 
tions have in their Latin rendered the Statute of 


Þ Jan. 45 Elia. 
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thir een of. Richard the ſecond, to prohibit 
5 ag Adm Nh meddling. _—_ ANY. thing. A N A 
thing d e ſu er allum mare, upon the ys 4.4 
whereas Poulton's Tranſlation rendereth it only up- 
on the ſeaz apd. the original rendereth only ur d 
meer, which is upon the ſea in general, as well one 
part as another, as well upon an arm of it, as upon 
any part &lle . of the body; beſides. what follows, 
VIZ. Solenc ce que ad eftre duement uſe en temps du 
noble Ro oy Edward ail noſtre,. as 1 have already 


"Richard FRED of London, Draper, fold unto. 
Ham Bonner, Maſter and Owner of one ſixteenth 
part of the ſhip the Advantage of London, certain 
cloth for the uſe of that Ship, to the value of gwen- 
ty Pounds; the money not being paid, Husbands 
arreſteth this ſixteenth part of the faid. Ship, with 
Tackle and Furniture thereunto belonging, and 
citeth Bonner ſpecially, and all others in general, to 
anſwer unto him in the Admiralty Court, for the 
laid Debt; e e Be Rachael wy Wite taketh 

miniſtration, and the Suit roceeds again er f 

e Dov „e, Owner Ps r | 155 I 
Reſiguc of ike f faid Ship, became. Bail for the 00 
Bonner's, fixteenth+ art. And 8 
ſoggeſtien in the ing's Bench, that the 
was for, 7775 and other things bought by 9 
Bonn er e ſaid Huſbands in Cbeapſide, L. | 
don, Peel that the faid Ship being rocks and 
laden in, the Pariſh of St. Mary Bom in the Ward 

ol 2 2 London, with Proviſion of the Queen's 

80 for Ireland, was there arreſted by the ſaid 
5 ands, and alledging that the ſaid Action was. 
; brought. it in the Admiralty Court by the ſaid Huſ- 
bands, againſt the ſaid . contrary to the 


4 Sup. lib. 3. cap. 75 


three 
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det before meutioned Statutes, ete. And 8 
upon obtained a P 
ſormatiom made unto the ſaid Court, ſetting forth 
the effect and contents of the Libel;. a Conſalta⸗ 
_ was upon the-2 5th of April, in the third year 
of Ring James awarded, and the cauſe returned. 
unto the ſaid Court of the Admiraltyyi there to he 
duly. proceeded in. The Conſulatioꝶplainly ex 
prefling that the matter contained in 222 
on was no ways ſufficient to maintain the Pruhibi- 
tion: The Conſultation runneth thus: * 
Jacobus Dei gratid Angliæ, etc, venengbili.et egre- 
| N. Julio Cæſari. Mon/travit nobis R ichardus 
faden de London, Draper, quod cum ipſe idem 
Richardua in Curia noſtra coram vobis per proceſe 
fam extra 'diftam Curiam Admirallitatis prædiſi æ 
dalito modo canferi emand. arreftart procuraſſet et 
decimam fextam partem cujuſdem navis vocat The 
Advatitage of London, ac apparatuum, etc. Et 
ulterius citari procuraſſet quendamAdamum Bonner, 
Dem etc. in ſpecie, ac omnes alios quaſcungur, jus, 
tituum et intereſſe haben. in genere, vel haberi pre 
tenden. etc. prefato Richardo Huſbands, de et pr 
quol debito viginti librarum eidem Richardo Huſ- 
bands, etc. per guend' con trat etc. infra juriſdi· 
Sionem Admirallitutis Angliæ fallum A r reſpons 
fur* poſtea pendente ſecta illa prædictus Adamus 
Bonner obiit inteftat. . Lad anker man 
er. 
" Quidam Richandus: Dove ſuggerens i in Curia wa 
tru corum nobis quod cum in ſtatuto in Parliaments 
Dom. Richardi nuper Regis Angliæ ſecundi, etc, 
2 forth the three before mentioned. Statutes. 
odque viceſimo die Novembris, annaregni Domi- 
n Elzabethæ Reginæ An gliæ quadrage/ims tertia, 
apud London, wiz. in Parochia Beatz Mariz de 


Arcubus in Warda de Cheap, Predicts Adamus 
Bonner | 


ibition. But pen due In- 


vendita or duliberat. in ſumma vigins. libr. 


F fire fd 


85 onem noftram, exc. — 


fuiſſet aden Richards b 


: — — aliis rebus au eng — 
 fato Adamo per prefatum Nichardum Haſbands 


lis monete' Angliæ; Quodgue prefatus — 
Bonner prediio vicęſimo die Novembris, anna qu. 
 drageſimo tertio fupradifio apad London proeditÞ. in 
Parochis & Ar prædicta fuiſſet Dom. proprieta- 
rius et timus predife decime ſente par- 
tis navis — he Advantage of London, ar ap- 
| paratuum, etc. Ac quod prediftus Richardus Dove 
adtune et ibidem j1niliter fuiſſet Dom. Proprietarius 
el legitimus poſſeſſor totius refid. preditte navis, etc. 
etiam præfatus Richardus Huſbands paſtes, 
ſeilicet wiceſmo die Novembris, anno regni di 
domine Elizabethz nuper Regine Anglia 
geſimo tertio ſuperdict. apud London predies. in 
Parochia et Warda predifa predifiem decimam 
ſſertam pariem navis prædictæ adtunc et ibiùm uns- 
rat exiſtent? cum proviſione dict domina Eliza- 
bethæ aper Regina Angliæ ad navigandum pro 
regno Hiberniz ac prædictorum atuum, etc. 
pro dicto debito præfati Adami Bonner areſtari pra- 
2 ac ſuper inde præfatus Richardus Dove,. 
tc. apud London prædict. in Parochia et Wards. 
m pro predifta nave compul-. 
fas, et coattus fui er alter, etc, d | 


Quia tamen videtur % note coram nohic, 
quod ſuggeſtio predifta predifti Richardi Dove in 
Curia noſera coram nobis in hac parte eubibit. mate- 

riague in eadem contenta minus ſuſſicien in lege exiſ- 
| funt ad Breve noftrum de Probibitione in hac parte | 
manutenend*: Et quia nolumus cognitionem, que ad || 
Curiam Admirallitatis prædikt. ſpeftat et pertinet, g ö 
ger bujuſmodi inſufficientes aſſertiones diutius impe- fs 
Pete vobis ent ws ow. in e NY. WS 55 
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1 FqhalF-inftarice only in one or tuo ore vf lat 
ter time, affd ttiat vy briefly.” ny e 
F "Cornelius . by nr ar ker to 


wei the Ship the Zoung Swan of Herm in Hol- 
i; Where he was Maſter and ene. 
Rook and Nobert Grove for a Voyage 


on to ſeveral Ports and Places 

21 and from thence to the Port of Lung. 
Bor ſi after the returꝭ of the ſaid Ship, ſueth "Rooks 
and Grove in the Admiralty Court for his freight 
due by the ſaid Charter- , and likewife fot de- 
morage. "Rooks afid Grove ſuggeſt in the King's 

Beneß, chat the Charter- party was made in 
Parich of St. Mary le Bow in the Ward ſe 
and. the three before mentioned Statutes, 
«and that they had performed the Covenants of the : 
ald Sacre, and that the Action brought 
'againft them in the Admiralty was eontrary do 
the aid Statutes, and obtained a Prohibition, 27 
But the faid Court being fully informed Turm- 
10 Paſeæ nono Curoli i, a Sonſulcation was award. 
sed with a Nolentes, etr. as in the former: And 
further, quod in cauſa preditia quatenns Ar non pr 
vnc Conventionum prædittarun aba; naflum 
F morationem coram vobis duntaxat ofaruy, Beite 
*protedere Poteritis, et ulterius facere quod u Ou. 
Tom Mtmirallitatis prætittæ noveritis per tine, 
af? ——.— ve non „erte. T. T. Ri- 
- Chardon apud Weſtm. 72710 die Junii, nnd ytx- 
1 ray nnd Henley et W ä D ,701 10. 


* * 2 ra > k. £C * . 
A h Car. * | 
| FA In 


8 3 Ker Hatzdlta.: 
e Edle man ex of. 2 
to 7 Nr the 
Fend Wet, Ae g Re 
raden to Join Deir, ad cg 1 
e; n whic ned the ſai 
eee tn, t, : Gare For hs 
Re oops popes 
Ann LAChA n 
tha Grows . in A 
| tbe chree before, mentiqn- 
ed.Sratyres, aud that t aid Action 5 6a 
nin the laid Admiralty Saure ang e the 
Irs fag tes 50 e l fre 
xrm k, in 4 Year 9 ries, a Con- 
ulation was awarded g5 in the ocher, . 


eee 


1 5 The 


which granted theſe before men open 
- ions, have heretofore afforded the before; men- 
tioned Statutes the fame interpretation that I have 


whether. made at land gr at fea, 
b ariſe from a. buſineſs to, be done 
d at Jand, the-ſame is to be tried by 


that a Contra 
-B the lame 


. nade at ſea or at land, if the ſame doth ar 

- ::buſineſs to be done or performed by. or at ſea, 
ar beyppd the. ſea, the ſawe,is cagnoſcible in che 
Admiraky Court !.. For upon... the granting theſe 
.Conſulations,: the queſtion was not whether Ather 


ade Ganvattsor the. Charter- parties Were made zt 


K, or at land, or whether they were made in the 
Pariſh. of St. Mary de Bom, or St, Michael Corn- 
Bill, or not; but whether the ſame were Mari- 


_ zime.contagts or :concerned Maritime buſineſs 


| * Paſch g Gur, | Sup. B. 3. © 2,3, 4 He. | 
Cexz r 


d James Hop ope, | 


Hence I. do obſerye chat all the 77 8 
oct 


fince bene, and in this Treatiſe ſet down, viz. 


OTE HT LED: Joke . 


vr not, aud ſo within the Juriſdiction of * Ad- 
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miralty" ef got; as in the. firſt; of theſe five bf 
cited Conſultations concerning the building of a 
Sir re queſtion was not whether the Tyr 
for the! wang i in building of her, or the materials 
bought and imployed upon her, the meat an 


drin böbght and ſpent in the time of the build- 


ing of her were made/at land or not, or whether 
the Ship herſelf was builv at lap or at fea ; for 
the eaſs was plain in the one as well as in the 
other, that the Ship was built at land as all Ship 
are upon the Stocks, is no doubt at all: And the 
Ship: being there built, .it is as little doubt that the 
contracts were there. made, unleſs we will ſuppoſe = 
chat Which is not to be ſuppoſed, viz. that the 


e ſea to bargain for the building of 


dt land, and to bargain for materials to build 


-her-with; and for meat and drink to be ſpent i in 
the time of the works being in hand; but the que- 


ſtion was, whether theſe contracts concerned a bu- 


-fineſs' chat was maritime or not, which did ariſe 
from ſomewhat to be done at or by ſea, or not; 
and it being plain, that had it not been for ſea em- 
ploy ment, none of theſe contracts had been made. 


Ant therefore was it adjudged that thefe contracts 
did ariſe from buſineſſes to be done at ſea, and were 
therefore maritime, and. belonged unto, the mart- 
time Juriſdiction of the Admiralty, as all other 
contracts for victualling, tackling, and furniſhing 


of Ships, with either Anchors, Cables, or other 
Ropes, or whatſoever other neceſſaries, (although 
the fame were contracted for and bought at land) 
anciently were and did belong, and of right ſtil 
; are, and do belong. 


And as for the Con 1 and Charter: parties made 


of letting Ships to freight, it is ſure enough that | 


they are ſeldom or never made but at land; yet 


are theſe contracts made of and concerning a Ship 
2 | which, 


O ——— r 23589 
which; at he time of the making thereof, is, 
Aut ſuper Mitire fluftuans, aut ad Anabumms in quo: 

vi porta natans infra ſturum et reflurum aporis it 
Fru Furiſdiſtiouem Admirallitatis, either ſailing upr 
on the Skas, or lying at Anchor in ſong Port. or 
Haven, Where tlie Sen ebberh; and floweth Re 
| the Juriſdiction of the Admiralty, Andi theſe 
'@ntraZts do ariſd from buſineſſes to be gone: at at ſca, 
2 were therefore adjudged, to belong unte the 
Ip June on. 20 2h uid 1994 a 2905030 
5 erlaps it may be ſtill objected that one: 
Law dot allow a fiction of place for the deing of 
any thiog, and it mattereth not whether the thing 
Was there done or not; and I do agree that the 
| Law doth allow ſuch à fiction, ſo that æhe ſame 
be within ehe compaſs pf. a; Poſſibiliya But to 
feign a ching impoſſible; as to feęigu that, Ships 
fail in Chengſide, or elſewhere upon the) dry land, 
the Law abhorreth; as I have ſaid hefore N. no: 
Andi then it is more proper and more agree 
to lay to feign the: Charter. party that. NA de 
at land to have been at; ſea, which is poſſibie, 
that it is to feign a Ship to be at land, 1where the 
Contract was made, or when ſhe was laden or fur- 
niſned wich either victual, tackle, or aby - other 
ae ee ien or e neee 
by * 3 „1 irn 
„ fhall: inſtance. only ien Contra -thade: be- 
ooch ke ſeas concerning ſea affairs, upon which 
A Bil bbligatory was taken for. the payment of a 
ertain ſum of money, and the ſaid Bill, obligatory 
la vas adjudged cognoſciblè in the Admiralty Court, 
and then proceed upon another argument; and 
this appeareth by a Conſultation granted out of 
* Cert 0 Common W in the nch e of 
IC of. 
3 Sup. li. 3. cap. M > 
Cc 3 | King 


308 The Mime Dirwvlogiry 
King ns Eduard cob Mantel big hen 
LAY r ene of the Cone) directoch unte Sir. 
Dun Dum Knight n Doctor of Ds gun, 
 Thomds" Mpbrs livelled in the Admiralty Court | 
EP-I3ip Coop#h, klat in the Monchs'of Ju. 
naar; Uh." Abo 1609; and in the: Months of 
Marr th," April, bit. the faid Philip Cooper" remain. 
ing in the parts beyond che ſeas, ec. by ien 
obligatory im the ſaid parts the Nas, 110. 
Jawfully make, and with his Own proper hand 
ſubſcribed, 284. ſealed with his Seal, tie ed ind 
Himſelf to the faid Thomas Alport for the due pays 
ment of the ſum of 273 Rag tic ſhillings: of 
tot money of England, 47 in the ſuid n in che 
ae cob is ſhinmed up, wh FI 56 1 
d men." Jan. ec Hino Dom. 1 


75 as Martli, Apritis, #4." 1610, ſau vbrum ali. 
4e, pris, PH „ an paridus %. 


rramur inis, ker. edel 4 EG dedii4: folutiont 
ehibrarum et 


DKV198K) 


= alt Ni d 
we 2 — cagpeſted i. 
e 6 Conse th as in won Hid\Conſulras 


tion is ſet forth; Quod tertio die Aprilis anno Regs 


wi © gratis Angle, etè. MD irn 
ap Cann © Civitatis London, . in Pars. 
chia Beatz Matice dt Artubiis in Murdu ds Chenp. 


et non ſuper altum mare, net inpnu uriſdi rin 
l een Angſie per gude, d 


fuam ob guter iam figilto' fits figillat. er ur 
ſuum cuidam Thomae unt et ibilew Aelibo. | 
rat. gerens datum codem dit et anno obligaſſe e — 
Feredes, Executores, et Adminiſtratores ſuos, ad 


Jolvendum — Thome; Heredibus, Executo- 
ribus 


| 05. Fw N 304 


aeg 
ducentarum, fe, 71 
fn fold ar atm e n 


= . 


1 
t apen highs Jug e 
of the Tantal Cop 3 Fnglan 0 N his bett 


tain Nee a 
deed; then ad ther elivered, — 4 ne 


5 Alpert; hesring L Years... f 
bind a Hei ho pj it the | 


1 —.—. 


bunels bad and dons. at e 5 rohibitia 
oo ae by conſulcation, which. cancludet 


eee was. to the grenade damage 8 
I 8 955 Themas Aport, and manifeſt wrong of 
the Cpntt of the Admiralty, and ſaith the pro- 
ceedings in that cauſe in the ſaid Admiralty Coir 
ght got to be delayed. Et quia videtar præ;ʒatis 
Leeni, ef r certit cauſis ipſos Sine. 
2 - Ventiplusg guad proceſs in predifia Curia Admiral- 
Ataris in praditia cauſa ad proſecutionem — | 
Thomæ retardari non debet; ideo vobis, 
eig. T. E, Coke apud Weſtm. xx die Junii; Amo 
" Domini naſtri Angliz, Franciæ, 5 deci- 
2 et Scotiz SFO ONS 1 . Ho 
x Ke be 404 whey many more e Probibitions 
PW been granted out of both the ſaid Courts at 
"Weſtminſter, as well — of this — as in 
cauſes for things done upon Ports and Havens, 
on w ich 3 have not been had, pl 
2 not 1554 in latter times there lave; büt it 
| þ for the when the parties habe 
NR N oom 6 „ and ſo n no 
conſultarion prayed or ſoug 0 fors. it othebwis, 
let no man brag of that which hath been done, 5 
which ought not to be — But another cauſe 
may be given, and that is this, that the Civilian 
not being ſuffered there to plead the right of Juriſ- 
diction belonging to the Admiralty, the ſame hath 
not been undertaken by any Practicers in thoſe 
Courts, and if undertaken, yet pleaded but coldly 
againſt the Juriſdiction of their own Courts: Ho. 
 Dever Edo conceive that the Procedendo's out of 
the Chancery, and the conſultations out of the 


POR 4 


King's Bench and Common Pleas, which I have 


in this and the ſecond Book of this Treatiſe ſet 
forth (though I might have inſtanced in very 
many more) will be ſuffcient to determine the 


right . 


O Ste. vue, 93 


-right of Juri@iRtion as well in cauſes of "the" one 
nature; as" of the other againſt the fad Nev 
Ocurts from whence fueh Seer dean And Prob; 
bitiont were granted. 117 . PE 1; i 
TL wilb not ſay but that the Admiralty Couticitiay 
ſometime have intermeddled with Contracts made 
at land, ariſing from buſineſſes done or to be done 
vr performed at land, which is here in England, 
as it were to take Cattle from a Paſture, and put 
into the: fa to feed. And in ſuch caſes I doubt 
not but u Prohibition may lie, which alf not be 
difſolved by Conſultation. 8 
But by Prohibitions to take buſineſſes of the 
Ports and Havens, or Contracts made at land con- 
-cerning Maritime Affairs from the Admiralty, to 
be determined by the Common Law of" the fänd, 
is to taſce fiſn Out of the ſea to⸗ be kept alive and 
fed u ane, or in ſome Forreſt or Fark at 
land. 2 N een 0% 2 JW H 1 
For. J ſtrall in the bent Cha r out of many 
ſhew you ſome few of thoſe exatt Rules the Givi 
Law hath to proceed" by in eaſes of chis nature, 
beſicles the Laws I have before N Which 
the Common Law hath not. en MEE 
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uber y me K * ofthe Wan 
; titles feletted out- of the body of the Civil Law © 

Peckius for determination of Maritime 
Ea ; and other Laws jelett:d out of ſeveral. 
other titles; as fubfidiary unto them, do ſer 
Jortb gl exattly ' the determingtion of Cmiro- 
2 which —— and de. daily ariſe. frm 
Contracts made at land TOS! ares. 7a 
Ne dts af Ned. IIS 


X ow n hd" matter 9 1 — 
LV refer the Reader unto Perkins Himſelf, Vi- 
#145, and other Authors writing thereon, chan to 
| ſpend any great labour about it: but whilſt he 
hath this book in his hand, let him eaſt his eye 
upon ſome few of à great number of ſuch Con- 
tracts made at land, concerning buſineſſes to be 
dne at fea, which are cracthy determined by cheſe 
Laws, and are uſed and held abſoluteſy neceſſary 
in all foreign Maritime Judicatories ma not by 
any the rules of their Municipal Laws) which as 
they are little or nothing different fy theſe Pro- 
ceedings from the proceedings of che Civil aw 
ſo are they far leſs different in Nadel dete nwtationd 
from the determinations of that bare than eur 
Munjcipal Laws be. WN enen ene . roc nd 
Ass in the firſt of thele Titles. dae was daud 
If Mariners before they receive _ on board, 
do contract with the Loader, 1 recepta' rftitnant. 
reritur utrum Nute an Gp navi pro 


ri urione conveniatur? « SF VFM it ges 
Y eier 


M 2 


Or, Ses u dition 395. 

n etiam an E vereitor, 3 aus 

| Nauta ex contractu teneatur de rebus non aſtenſis 3 

ac utrum amicus ex contra anicum in nadem re- 
cipieus teneatur de perditione? 

_ etiam uirum nauta er fola 3 * 
5 —— etiam an  naute Kale autre i. 
neantur ? . V. N pe vines 5 

Quæritur eiiam 4 et 1 o detur fubſi- 
Ali, proteſtatio. 25 re 1 con ſenſum adver ſa- 
ru; ac an in ſeriptis geri debet  Quenamque fit 

vis poteſtationis? Cum quolibet nautarum fit contrac- 


tum wn drtur affio in extreitorem ?- Ac quid fi nau- 


ta per Magiſtrum navis condutFus in naue deliguerit 
ac in exercitorem detur actio? Magiſter nauis per 
exercitorem conductus, an alium ſubſtituere poteſt # 
Lumen daus in nauiſ uſum, an ceteris. creditoripus. 
prefertur? et quando ? et quare* : n e. fis 
e er canduciiun? 1 ba . 
Damian an; at quando 505 quare.?, invitus & 
: Jamar ans: de pecalio tentatur Merces an Pro naulo 
contradta uur magifro fy abligate 00 N Ar 

, Nuariter. etiam N digen, 4 comratti. N 
2% 4 delifia; procedat ?. uando nan; Be Hue 
#iuer ftatis ot: rata, naw (aptime 4 Ulpia ; 
nz. jon HE) Ste r * 81 
Pavie gtiom.queſtiones offirgunt ox 96/111 pa 7 
um conducendarum modis contractis; ut de nauibus 
bend varie funt. e ee Ane, 
alias canduceudis tant alius ob naulum 

_ mercibas-irapsferiudis, alius er n 72 
us uromatibus abducendis intentus | Ex qu rt 
; n eee af? vente fur 


quidem tgmex mut fait i 22 
g e ei er a e 


30 oa Maritine Diczely 18. 


In” 


ali ones dupli Ow 4 queſti, ones. Na determina: 


Homes earungem.” 1 
: Utrum conducta nave 5 avir onen, avertitur 4 


— 


conduttare periculum, et quando in locatorem rejicitur 


cum aliis guæſtionibus de conduct ione per averſionem. 
d plures per contractum ſuum navem exerceant, 


* 


an cum guolibet eorum in ſolidum agi potaſt. 


ee lactera fit et inde res deteriorate ;, 30 455 


a quando; vectar ex locato contra magiſtrum agit ? 
Aueritur etiom an, et guando, pro becuniis my- 


tuo pro reparations navis ſumendis aut aliter in ejus 
aſum di ſponendis, in reer detur ye et er 


ame atio? a 


- Quamplurime. etiam font leges diverfs j in ritulis 


per: tetum Furis Civilit corpus diſtentæ et diffuſe, 


u (ul or es tx horto amæni et ſaluiiferi) biſce A 
it ciſdem A per authores ſuper ipfes 
conſcrilentes, et altos. colliguntur, ad cauſarum bu- 
Jus nature maritimarum terminationes neceſſariæ, 


r fꝗguibus 1 gui legit perpaucas hic tan- 
tum nominatas, alias excogitabit, ex ms GO u- 


rial ine babeat et tantum ROMmMatas. 


Fi el navis parte vel tabulz, wel. ee 


evincitur, an evictionis nomine obligetur, an præ- ; 
paſitus navis teneatur ? Rued | Ber L. Ba RS, 5 : 


fi de navi venditor. 


«+ n0d- ut ſpeciale eſt, ſpeciatten diſpu far, Jolvi > 


turret determinatur per L. nave aut, EI L. 7 
„ 


Gum. junctis ibidem glaſſis, F. de ieh t. 


ur Doctores. ſeparales aper eiſddlem conſcribentes. oy 


2. Tterum quæritur cum" contrabitur ad merces 


 tranſportandum et non ex jan, ſed aliter, quadam 


* eiſdem Aeject r fuerint merces. è navi. F. de ** 
em dejecerunt vel effuderunt dirimitur. 3 55 
ier etiam an contra nautas pro. rebus 8 


tis et Iranferendi contract. aui deperditis aut dam- 


niſicalis 


Or, Sea-T uriſdiftien, Ds 397 


nificatis in navi, talem eſſe preſumptionem que in 
eos probandi onus transfert,' quod per Angel Art- 
 tinum ſuper F. ſi tamen alienum. . A rum 
| 4%. rpc et concluditun : 
3. Ac etiam an literæ mercatorum in quibus aſſo- 
ritur ita eſſe cum navis magiſtro contratium; et tan. 
tum pro naulo, ett. Se fbi ſive navis propritturiis 
debere contra ſcribentem probent et obligationem- ins 
Autant, quod accurate diſtinguends deciditur per dotto- 
res "ſup er L. . de Wars oe obl. et L. Lucius ff 
de Inftit. att. et L. Publia. F. ff. F. depaſii- 
Sed ubi probent, etc. quid f\merentor ante 2 
lutiviem perierit five deceſſerit, an ſeribentis' hives 
dibus iſtæ nocebunt liters ? quod per Hypolit. de 
marſel. in Jngulari ſus 373. Incipiente ut mhſtri, et 
in repelitione ſua ſuper Rubrica Cod. de probutioni. 
bus Col. 51. et Guliel. Durant!" ro Juris prcuu- 
lo tit. de obligat. et ſolution. in F. notand. wer f. po- 
ne quod mertator. et Bald. in additi onnbns- :ibidem 
cum multts aliis dubitutionibus, ett, an uh 
5. Multi mercatores frumenta fs i in nuuem 
5 quandam Poſuerunt, et nagiſter ad transferendum 
accepit, et communem fecit aceroum, conveniendo ut 
ex illo acervo cuilibet redderetur tantu quantitas 
e 1bi trans ferendam poſuit. Et cum portum 
eſtinatum appuliſſet, navis ex illis quibuſdam redii- 
dit" porriones, anleguam aliis Tedderet, n em 
 frumento. : $f e N 
Quærilur an naite 2 4 periculen an i 
2 gut pbrtiones ſugs non Fetepiſſent an Mercatori- 
bus omnibus" con um ?- Ku ee 
Qu quidem-quzſtio eralie men nahe- pe 
Tn Wehn Saufeil F. locari et conduct et Gi 
"ODD. fe , f. 94 eee. 
6. Cum navis nia iſto conbpl Life ad praneferes- 
dum tanti ponderis e er ſaceus ſeu capſa inter 
alia in navi Pofita e feillata, "ef redditur Ane il. 
b aperta, ** ROWS aicit tanta ver talia fuiſſe in- 
| c uſa 3 3 


f 
ö 
| 
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0 


bi pro Scholari five aliguo alis ſeripſerit,1et.effattus 
Facultatibus lapfics erit priuſuam Preſententur at fol- 
 vanter. dict æ litteræ, utrum Scholarts am icomp/orys 


er limitando per — pra Gebite C, 


F. r et per roads deMarſels itt repeiittone 


ad 


I EEE CERNES Katie ncgai, 


8.65 — e e e 


- Ruud ſi quis ignoreute navis eie 
ravem paſuerit clavatam, quæ in cadem inventa fu- 
erit aperta, et bona quædam tx eadem auferuntur.? 
Quæritur an de damno ita poneuti tenearur ma- 
gifter ? quod per Loffredum de Benexento. Dato 
rem antiquum in L. 1. F. depoſiti et per Baldum iꝝ 
. . Len ee F. naut. * 1 exini- 


ur. v3. n Yo % 


+ een etiam an Excombik beers. revocari 
point? quando paſſent ? Quando non? Nas quudam 
per Bald. in rwbr.. de cauſtitut. pecunia, in ull. col. 
et L. quidem ff. eadem cal. penult. et per ——— 
gun 474. et per I. Publia in fi. F. depaſiti, et 
per Bart. ibidem, et alios ſeribentes di infritorigs di- 


| Pinguends drrimitur. Jun rs 


8. Ac cum mercatar vel campſer litteras .Excam- | 


periculo difte erunt litteræ? Quod et diſ 1 
ac- 
a call. | 


rubric. de prabut. in verſ. 2 8A, eto. et L. ubi 

quis F. de conſtit. pecry, et per Bald. in queſt, incigs- 

ente: ſtatuto cavetur quod fæneratar, eite. 
Et quid fi ante diem ſolvendi faeultatibus lafes 


Foeerit primus Campſor qui liuteras ſerigſit, quo intel- 


an 


O. Sen-. 4499 


n peſir cpi Nuo di foutitar, percurioſe tractunur, 
er diſcept atur per Sallic. in L. pro debito in m C ue 
 bonis author. Judi. paſiden. er pon Rug. Init. de 
ecepr. de r in . 
"Jong mutrins.” N- 919. 
10. ation uttum dey cambil 
 Satrarnorrontionem ? guod etiam Ame per 


Jaſonem in L. elegant#r Ff. de cbudictionibus indi- 
WM 


Fort. in I. f em rautiam, C. de non numorat. Pecunid, 
er Martheeus de affif?. in comſtit. cauſas pro mepi- 
Nro Faſticiario Col. 6. Mult oque alis but de re 
exſurgunt quæſtiones que per jus civils er anthores 
ſjupor n e 4 ee one euere. 


= BHP. © "2 
.:- "ROE. Ss unus en mantis mercator Pe del t 
magiſtr 0 navis contrauerit, er in mer- 


merdator cum 
eibus ſis in nave oneratis damnum-paſſus et, urram 
bi rencbitur exercitor? quod od dib. an ker. 
mn \ en 
12. Malter prægnans cum nuvis morifire pro 
rener arion ſolvere conraxit quod noutis dubirmm 
erit, juxia L. bujus ff. qui potiores in e e 
| eee Et poſtmodum mulier peperit in 
itur n Veneatur pro partu folvere nauinum ? 


"quod per E. ſed adde F. fi quis mutierem F. locati, 


r Brno er per L. ber mori F. qui 
ee nore babramtivr diref3e concludtivnr.. 
-N . 9na aikione ver ſubus conveniatur 


yuh — a maviganitum condurinur. el ur- 
e alienas. Ex boc quando vel kx 
navi alterius vel ex propria fun navi ſurripuerit. ? 


ue per vracriſimam Julii Feretti de re nauul di- 
Fink ionem junta" L. fed Wen naut. 2 \atey- 


Fe ieee * 


Et 


— per: Balch conſu. 60. lib. ternid, et 


Ex utrum cum plumes — — N 
nes hel, uns, ad aum „„ 


P _ — — 
5 ne by, 


— enn 
| | 
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4c The Maritime Dicaologie ; 
Et quid ſi ad diverſa plures competant attiones ? 
gue Age in . de. iridmarig-afior 
| _ er. cantur. * © 
14. L. 3. Neur. caup. Stab. er Gleſl. 
de de dolo 3 et leviſſima culpa tenentur 
exercitores ive magiſitr navis, et — —— 
trum idem ſunt, vel unus e quod 
cum deviditur per L. 2. ad Rbod. 4 ae k T's 
primam F. 2. naut. caup. ac etiam quid de illo ſtatu- 
endum qui ſtat in navi navigandi cauſa. Et cum 
per predifs. L. 3. naut. caup. determinatur, quod 
in caſu naufragii in caſu Fyratarum incurſu, et i- 
caſa fartuito non tenetur exercito . 
Abitur utrum furtum er lairocinium fit inter 
caſus fortuitos numerandum, et inter illos ponendum 
et computandum. Et. quinam alii numerent 3 
Fortuiti; dirimuntur per F. ſed iſtæ Inſtit. de 
ation. et * Inſtit. quibus recontrabitur obl. et L. 
3. J. em fi ſerous ff. naut. . et per Ange. 
lum de Aretio ſuper D. Loc. 
- Queritaur ex d. ills L. 3. Naut. caup. atrumne 
ceſnts legitima cauſa — contingit de exattiſh- 
tenebitur exercitor ;, utpote fi nauta 1 
2 illam adhibuit diligentiam quam quilibet dili 
gens adbibuiſſet Peercitor, quod ale ger Barco, 
po 5 res — VE 
1g. Per legem primam et L. cum navarcarum C 
4 naviculariis li. 10. nauta cogatar navigare. 
 Quaritur igitur an nauta tentatur ex Jula i ini- 
nici navigare? vel in ſua navi recipere N 
ſuum de jure? quod ex wt earth 1. F. 
nautæ caup. dirimitur. 
Now have I not here rendered or ſet forth thede- 
x en inations of theſe few queſtions which Ihave here 
nominated, they being not conſiderable without 
the reſt, mich. taken altogether with their divt- 
_ diſtinctions, deciſions and determinations, 


would 


Or, Sea-Nuriſdictin. 401 


would * by themſelves a whole Tract de jure 
Admirallitatis, which would be a Book to little or 
no purpoſe, nor receive any welcome, unleſs this 
which is de ejus Juriſdictione, may firſt receive 
ſome entertainment, which how neceſſary and ad- 
vantageous the ſame may redound unto this King- 
dom, I ſhall leave to the conſideration of him 
that hath or ſhall CENT read this Maritime 
Wee 1 . 


in amt Treatiſe which 1 Ae enten in 
Viadication of the Juriſdiction of the Lord High 
Admiral of England, etc. I doubt not but will re- 
ceive this Addition of Advantage, as to tend like- 
wiſe to the vindication and clearing of the honour 
and reputation of thoſe Reverend and Learned 
Judges of the Land (the two Lords Chief Juſtices, 
the Ford ChiefBaron, and the reſt of the then Judges 
their Aſſociates, together with the Attorney-Ge- 
neral) whoſe Judgments and Juſtice have been 

blemiſhed, and unworthily aſperſed by ſome of 


their own Profeſlion, in ſaying thoſe Reverend 


Judges were queſtioned in Parliament for ſetting 
their Hands unto an Agreement made, before 
his Majeſty of bleſſed Memory Charles the Firſt, 
vena them his Judges of the Land, and Sir 


Henry Martin Judge then of his High Court of 


_ Admiralty, purporting in ſubſtance the matter of 
this Treatiſe. 5 = 
It's true, I have heard that ſome of the Puiſne 
Lawyers, and young Men of that Profeſſion (ſit- 
ting in the Long Parliament) would have attempt- 
ed ſuch an undiſcreet and unparalleled Act; but 
by the gravity and wiſdom of others more learned 
in that Profeſſion than themſelves, were diſſuaded 
from it. Yet if they had, I doubt not but he that 
reads chis Treatiſe, will find ſufficient reaſons to 

. juſtify 
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Juſtify their afſent to that agreement, and that it 
contained nothing but what they might and ought 
to. do, notwithſtanding the Judgments of their 
Predeceſſors or Sugceſſors. 
Others do not forkiear: op tick: to fay this Sub- 
ſcription to this A greement was an extrajudicial 
Act, and ſo takes not the effect of a Law 
to bind them or their Succeſſors, as — os 
place and formality of ſitting upon the were 
of the eſſence of a true and juſt Opinion; and the 
Judges being called and convened dy - ſpecial 
Summons! befor his | Majeſty, that their udg- 
ments and Opinions there delivered in matters 
Propounded, debated, and argued,” were of leſs 
Foree and Validity, and more ertraneous to rea- 
Jon, than if they were judicially ſitting. 1 
Which is an Opinion that I . conceive 
any man of ſbund Judgment can adhere unto ; 
and therefore I ſhall conclude this Treatiſe with 
that Judgment given by thoſe twelve Learned and 
Reverend Judges of he. Land, with the conſent of 
'that famous Man Mr. Now his 7 Attor- 
| 1 hr a 
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5 Admiralty upon Contracts made, or other t 


x 


or, ae here. _ 


a 1 bitchall 16 Reiruay, 16 TY 


PRESENT, Wa 


1 


— 


The Kinc's Mos r Erekrixur "aa 
The Lord Keeper, 


, And ene ee Lords of the Council, 


Li Els ds his. Majeſty * preſent in 
eee 1 5 Articles and on re far 
accommodating the differences concerning Prohi- 
bitions agreed unto and ſubſigned by all the Judges, 
and his Majeſty's Attorney-General, were Read, 

and ordered to be entered in the Regiſter of Coun- 
cil Cauſes, and the 9 700 remain in the 
Council Cheſt. 

1. If Suit ſhall be Commiinichel in 14 cout of 


— 


rſonally done beyond or upon the Seas, nok 
fibi bition is to be awarded. | 
2. If Suit be before the Adimirä för eight or 
Mariners wages, or for the breach of Charter- 
ties for Voyages to be made beyond the Seas, tho' 
the Charter- parties happen to be made within the 
Realm; and though the Money be payable within 
the Realm, fo as the Penalty be not demanded, a 
Prohibition is not to be granted; but if Suits be for 
the Penalty, or if the queſtion be made whether 
the Charter- party were made or not, or whether 
the Plaintiff did releaſe, or otherwiſe diſcharge 
the ſame within the Realm, that is to be tried in 
the King? s Court at Meſtminſten, and not in the 
King's Court of Admiralty, ſo that firſt it be de- 
nied upon Oath, that e was _— or 
a a denial upon Oath tendered, 
| 3. If 


i 
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3. If Suit ſhall be in the Court of Admiralty 
for building, amending, ſaving, or neceſſary vi- 
ctualling of a Ship, againſt the Ship itſelf, and 


not againſt any party by Name, but ſuch as for 


his intereſt makes himſelf a party, no Prohibition 
ſnall be granted, though this be done within the 


Realm. 


4. Likewiſe the Admiral may enquire of and re- 
dreſs all annoyances and obſtructions in all navi- 


gable Rivers beneath the firſt Bridges that are im- 


pediments to navigation, or paſſage to or fom 
the Sea, and alſo try perſonal Contracts and In- 


juries there which concern Navigation upon the 


Sea, and no Prohibition is to be granted in ſuch 


6. If any be impriſoned and upon Habeas 
Corpus, if any of theſe be the cauſe of impri- 


ſonment, and that be ſo certified, the party ſhall 


be Remanded. 


Tbomas Richardſon, George Vernon. 


Nobert Heatb, FJuanmes Weſton, 

Humphrey Davenport, Robert Barkley, 

. John Denham, Francis Crawley, © 
Richard Hutton, Henry Martin, 


. William Fones, 3 |  Wilkam Noy, 


George Croke,  . Ext. T. Meutys. 
Thomas Trevor, . . 
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